UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

UNITED STATES OF AMERICA,
Plaintiff,

: FIRST AMENDMENT TO
V. : CONSENT DECREE

BOISE CASCADE CORPORATION, : Civil Action No. 98-1013(JAF)
LABELON CORPORATION, :
MILLER BREWING COMPANY,
NIAGARA MOHAWK POWER
CORPORATION, and
THE STROH BREWERY COMPANY,

Defendants.

WHEREAS, defendants Boise Cascade Corporation, Labelon Corporation, Miller
Brewing Compahy, Niagara Mohawk Power Corporation, and The Stroh Brewery Company
(collectively, the “Settling Defendants™) and plaintiff United States of America entered into a
Consent Decree (the “Consent Decree”) in this action concerning the Sealand Restoration
Superfund Site located in Lisbon, New York (the “Site”), which was approved by this Court on
February 20, 1998; and

WHEREAS, the Consent Decree resolved certain claims under Sections 106 and
107(a) of the Comprehensive Environmental Response, Compensation, and Liability Act of -
1980, as amended (“CERCLA™), 42 U.S.C. §§ 9606 aﬁd 9607(a), in connection with the
performance of remedial design and remedial action (“RD/RA”) work at the Site and
reimbursement of response costs; and

WHEREAS, in the course of the performance of-the RD/RA by Settling

Defendants, information was developed which indicated that it would be appropriate to make a




change in the remédy selected by the U.S. Environmental Protection Agency (“EPA”) in a 1995 '
Record of Decision (“ROD”) for the Site; and

WHEREAS, EPA in an Explanation of Significant Differences (“ESD”) dated
November 2001 (attached hereto as Appendix A) modified the selected remedy to include the
placement of a reactive barrier. to treat the groundwater instead of the i)umping and treatment of
contaminated groundwater at the cell disposal area of the Site; and

WHEREAS, the United States and Settling Defendants wish to modify the
Consent Decree, including the Statement of Work (“SOW?) attached to it, to reflect the ESD;
and

WHEREAS, in accordance with Section XXXI of the Consent Decree, the United
States has provided the State of New York with a reasonable opportunity to review and comment
on the modifications being made to the SOW.

NOW, THEREFORE, in order to promptly undertake such response actions, the
parties agree to this First Amendment to Consent Decree as follows:
1. The SOW attached to the Consent Decree is hereby revised in accordance with the
modifications set forth in Appendix B hereto. The references in the Consent Decree to “SOW”
or “Statement of Work” shall be read to mean the SOW as modified by Appendix B to this First
Amendment. |
2. Section IV, Paragraph 4 of .the Consent Déc;'ee is hereby modified as described in the
following subparzligraphs:,

a.. Add a new definition after the definition of “EPA” as follows: * “2001 Explanation of

Significant Differences” or “2001 ESD” shall mean the EPA Explanation of Significant
Differences relating to the Site signed in November, 2001 by the Regional Administrator, EPA
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Region II, or her delegate.”

b. Delete the definitions of “Phase‘ 1" and “Phase 2"
3. The following Paragraphs, which each contain one or more references to “the 1995 ROD,” are
hereby revised to change said references to, “the 1995 ROD as amended by the 2001 ESD:”

a. Section 1., Paragraph P.;

b. Section IV, Paragraph 4, in the definitions of “Performance Standards” and “Remedial

Action;”

c. Section V, Paragraphs 6a and 7,

d. Section VI, Paragraphs 10a, 11a, 12a, and 13a; .

e. Sectipn XIV, Paragraphs 46a and 47a;

f. Section X1X., Paragraph 64 (also, the reference to “the 1995 ROD’s provisions™ shall
be revised to read “the provisions of the 1995 ROD as amended by the 2001 ESD”’); and

g. Section XXI, Paragraph 82.
4. Section VI, Paragraph 10b, is hereby revised to delete the last sentence.
5. Section VI, Paragraph 11a, is hereby revised by replacing the first two sentences with the
following: “Within 60 days after EPA’s approval of a final design submittal for the Remedial
Action, Settling Defendants shall submit to EPA a work plan for the performance of the
Remedial Action at the Site ("Remedial Action Work Plan").” The phrase “related phase of the”
shall be deleted from the third sentence of Section VI, Paragraph 11a.

6. Section VI, Paragraph 12a, is hereby renumbered 12, and Paragraph 12b is hereby deleted.
7. Section VI, Paragraphs 13b and 13c, are hereby replaced With the following: “b. For the
purposes of this Paragraph and Paragraphs 46 and 47 only, the "scope of the remedy selected in
the 1995 ROD as amended by the 2001 ESD" includes the following:
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i. Construction of a permeable reactive barrier to intercept contaminated
groundwater. This system will consist of a trench on the downgradiént side of the former cell
diéposal area. The trench will be backfilled with granular activated carbon;

ii. Insuring that institutional controls are put in place that both restrict the
installation and use of groundwater wells at the Site, and restrict future uses of the Site so that
those uses do not compromise the integrity of the components of the Remedial Action;

iii. Continuation of a study to determine if natural attenuation, in the
portion of the Site groundwater plume which is not being addressed by the permeable reactive
barrier, can reduce the remaining contaminants in the groundwater to maximum coﬁtaminant
levels (“MCLs”) within a reasonable time frame. This will be assessed through obtaining
sequential rounds of groundwater quality data, enabling a determination to be made as to whether
the plume has reached equilibrium conditions or continues to attenuate. The study will continue
to assess the intrinsic capability of the aquifer to naturally reduce contaminants;

iv. long-term monitoring of groundwater and surface water; and

v. evaluation of water level and monitoring data in ar;d around the leachate
monitoring/collection system to determine if additional leachate collection is necessary.”

8. Section VI, Paragraphs 13d, 13e, and 13f, are hereby renumbered 13c, 13d, and 13e,
respectively.

9. Section XVI, Paragraph 51a, is hereby replaced with the fol]owing language: “Settling
Defendants shall reimburse the EPA vHazardous Substance Superfund for all Future Response
Costs not inconsistent with the National Contingency Plan, other than the first $131 ,250 of such
costs incurred by EPA during the implementation of the Work.”

10. Section X VI, Paragraph 51b, is hereby revised by replacing the first two sentences thereof
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with the following: “The United States will send Settling Defendants billings for such costs,
consistent with paragraph 51a, above. The billings will be accompanied by a printout of cost
daia in EPA’s financial management system (i.e., a SCORPIOS report).” The remainder of
Paragraph 51b is unchanged.

11. Section XX, Paragraph 70, is hereby revised by replacing the first and second sentences ywit‘h
the following: “In the event that EPA assumes performance of a>portion or all of the Work
pursuant to Paragraph 83 of Section XXI (Covenants Not to Sue by Plaintiff), Settling
Defendants shall be liable for a stipulated penalty in the amount of $350,000.”

12. This First Amendment to Consent Decree shall be lodged with the Court for a period of not
less than thirty (30) days for public notice and comment in accordance with Section 122(d)(2) of
CERCLA, 42 US.C. § 9622(d)(2), and 28 C.F.R. § 50.7. The United States reserves the right to
withdraw or withhold its consent if the comments regarding this First Amendment disclose facts
or considerations which indicate that the Consent Decree with this First Amendment is
inappropriate, improper, or inadequate. All other parties to the Consent Decree consent to the
entry of this First Amendment without further notice.

13. Each undersigned representative of a Seftling Defendant and the Assistant Attorney General
for Environment and Natural Resources of the Department of Justice certifies that he or she is
fully authorized to enter info the terms and conditions of this First Amendment and to execute

and legally bind such Party to this document.

SO ORDERED THIS DAY OF , 20

United States District Judge




THE UNDERSIGNED PARTY enters into this First Amendment to Consent Decree in the
matter of United States v. Boise Cascade Corporation, et al. (N.D.N.Y "), regarding the Sealand
Restoration Superfund Site.

FOR THE UNITED STATES OF AMERICA

Date: 3.//- 0S5

Thomas L. Sansonetti

Assistant Attorney General

Environment & Natural Resources
Division

United States Department of Justice

Date:

Elise S. Feldman

Trial Attorney

Environmental Enforcement Section

Environment & Natural Resources
Division

United States Department of Justice

Glenn T. Suddaby
United States Attorney for the
Northern District of New York

Date:

James C. Woods, N.Y. Bar No. 102843
Assistant United States Attorney
Northern District of New York

231 James T. Foley Courthouse

445 Broadway

Albany, NY 12207



THE UNDERSIGNED PARTY enters into this First Amendment to Consent Decree in the
matter of United States v. Boise Cascade Corporation, et al., (N.D.N.Y.) regarding the Sealand
~ Restoration Superfund Site.

FOR THE UNITED STATES OF AMERICA (Continued)

Date: | ‘3{05 -
i '("kathleen ¢. Call¥han
: ’ Acting Regional Administrator
U.S. Environmental Protection Agency, Region 2
290 Broadway
New York, NY 10007-1866




THE UNDERSIGNED PARTY enters into this First Amendment to Consent Decree in the
matter of United States v. Boise Cascade Corporation, et al., (N.D.N.Y.) regarding the Sealand
Restoration Superfund Site. -

FOR: OFFICEMAX INCORPORATED, formerly known as:
.BOISE CASCADE CORPORATION

Date: ] 12/16/04

% T i Signature

%

4
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(

Guy G. Hurlbutt, Vice President
Name and Title

P.0. Box 50

Address
Boise, ID 83728




THE UNDERSIGNED PARTY enters into this First Amendment to Consent Decree in the
matter of United States v. Boise Cascade Corporation, et al., (N.D.N.Y.) regarding the Sealand
Restoration Superfund Site.

FOR MILLER BREWING COMPANY

Date: o fttiscn o3 7_s3885% =
Signature

Garrett W. Reich, Assistant General Counsel
Name and Title

3939 W. Highland Boulevard
Address

Milwaukee, WI 53208




THE UNDERSIGNED PARTY enters into this First Amendment to Consent Decree in
the

matter of United States v. Boise Cascade Corporation, et al., (N.D.N.Y.) regarding the
Sealand Restoration Superfund Site.

FOR NIAGARA MOHAWK POWER CORPORATION

Date: \\75\ >

lgnatdre

Clement E. Nadeau, Senior Vice President-Operations
Name and Title

300 Erie Boulevard West
Address

Syracuse, NY 13202




THE UNDERSIGNED PARTY enters into this First Amendment to Consent Decree in
the

matter of United States v. Boise Cascade Corporation, et al., (N.D.N.Y.) regarding the
Sealand Restoration Superfund Site.

FOR THE STROH BREWERY COMPANY

Date: (JCt 2& 200

/s(ignaturé

| 660’29{ £ /4(34\/» EFxec VP

Name and Title 7/
200 Rivea p(&ce; Ste S000
Address 7

b@tﬂo\v\) N ¥Y&207




Explanation of Significant Differences

SEALAND RESTORATION SITE

TOWN OF LISBON
St. Lawrence County, New York

EPA
Region 2

.

MARK YOUR CALENDAR

November 13, 2001 at 7:00 p.m.: Public meeting to
discuss this Explanation of Significant Differences (ESD)
and the planned construction activities.

RINA RT3 S

Hepburn Library
Main Street
Lisbon, New York

INTRODUCTION

Section 117(c) of the Comprehensive Environmental Re-
sponse, Compensation, and Liability Act (CERCLA) and
Section 300.435(c)(2)(i) of the National Oil and Hazardous
‘Substances Pollution Contingency Plan require an explana-
tion if, after the selection of a remedia! action plan, a
component of the action differs in any significant respect
from the original action. Any such significant difference, and
the reasons for such changes, must be published.

Groundwater investigations at the Sealand Restoration site
(Site) revealed the presence of several localized areas of
groundwater contamination characterized by high levels of
~ acetone' and a VOC plume downgradient of these areas.
The remedy selected by the Environmental Protection
Agency (EPA) in a 1995 Record of Decision (ROD) for the
groundwater called for the extraction and on-site treatment

of the high levels of acetone and the performance of a study

to determine if natural attenuation? could reduce the VOC
plume to groundwater standards within a reasonable time
frame. The remedy also included the construction of a
groundwater extraction and treatment system if it was

A volatile organic compound (VOC).

Natural attenuation is the use of natural
processes, such as degradation, dispersion,
and dilution, to reduce contaminant
concentrations to levels that are protective of
human health and the environment.

determined that natural attenuation had little potential to
reduce the VOC concentrations to groundwater standards.

Data collected during pre-remedial design sampling have
revealed that the acetone concentrations in the groundwater
are at levels below the cleanup levels specified in the 1995
ROD. In addition, the results of the natural attenuation study
called for in the ROD have indicated that while natural
attenuation processes are occurring at the Site, natural
attenuation by itself will not be an effective means of reduc-
ing the VOC concentrations to groundwater standards in
areasonable time frame. Also, aquifer testing has indicated
that the groundwater can only be pumped at very low rates.
Consequently, the groundwater extraction system catled for
in the ROD would not be an effective means of remediating
the contaminant plume. Based on these findings, EPA has
decided to use an in-place treatment approach combined
with natural attenuation to restore the groundwater to federal
and state standards.

This ESD will become part of the Administrative Record file
for the Site. The Administrative Record includes the techni-
cal documents which provide the basis for EPA’s remedy
decisions at the Site. The Administrative Record includes
a 1990 ROD, the Supplemental Remedial Investigation and
Feasibility Study (RIFS) report, the 1995 ROD, the April
1999 Remedial Design Investigation Report, the July 1999
Monitored Natural Attenuation Report, the February 2000
Alternative Technologies Report, the April 2001 Treatability
and Permeable Reactive Barrier Material Selection Study,
and the June 2001 Remedial Design Report. The Adminis-
trative Record is available for public review at the following
locations: -

, Lisbon Town Hall
~ Lisbon, NY 13658

and

U.S. Environmental Protection Agency
290 Broadway, 18" floor
New York, NY 10007

The changes to the selected remedy are not considered by
EPA or the New York State Department of Environmental
Conservation (NYSDEC) to be a fundamental alteration of
the remedy selected in the 1995 ROD. The remedy modifi-
cations maintain the protectiveness of the groundwater




action with respect to human health and the environment,
and comply with federal and state requirements that were
identified in the ROD.

- SUMMARY OF SITE HISTORY, CONTAMINATION PROB-
LEMS, AND REMEDIAL EFFORTS

The Site, located in the Town of Lisbon, St. Lawrence
-County, New York, is situated south of Pray Road, 2.5 miles
southwest of the Village of Lisbon. The property, formerly a
dairy farm, was acquired by Sealand Restoration Inc. in
1977. Beginning in November 1978, it was operated as a
waste disposal facility. Petroleum wastes were either
landfilled in a disposal cell near the southern boundary,
spread on the ground in the central and northern areas of the
Site, or stored adjacent to a barn. The former facility
consists of two parcels of land, approximately 210 acres in
total area.

The area surrounding the Site is predominantly farmiand,
with a significant amount of wetlands drained by intermittent
low-flow streams. The area is sparsely populated; however,
residential homes and farmhouses can be found as close as
100 feet from the facility's property line.

The areas of contamination at the Site inciuded the
landspreading area, the cell disposal area, and the drum
storage area.

The landspreading area consisted of several distinct open
fields where liquid, biodegradable wastes considered
"vegetable oil" were intended to be spread on the ground in
a thin layer. This oil was to be worked into the soil prior to
cultivation. However, the wastes which were landspread
were characterized as a petroleum oil-based liquid, contain-
ing generally low levels of metals and polychlorinated
biphenyls. Improper landspreading practices resulted in
episodes where oily wastes drained into nearby streams and
wetlands. After the facility was abandoned, most of the
fields were cultivated and crops were harvested. Currently.
none of the fields are in use. -

The cell disposal area, located in the southern part of the
Site, was originally designed as a disposal site for oil spill
debris containing no readily-drainable fluids. However, oily
waste materials, such as chemical solvents used in cleanup
operations, were disposed of at this location for approxi-
mately one year. Response actions conducted in 1984 and
1989-90 identified and removed a total of 1,680 buried
drums and 4,900 cubic yards of contaminated soils in this
area.

The drum storage area was an unapproved disposal area
focated in the northern part of the facility, in the vicinity of a
house and barn. Approximately 200 empty or nearly empty
drums were stacked in the barnyard. Residues from these
drums accumulated as a tar-like sludge on the ground
surface and beneath and around the drums. Alongside the
barn was an abandoned 2,000-gallon tanker-trailer partially
filled with waste oil. A 20,000-gallon waste storage tank was
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also present southeast of the barn, containing 5,000 gallons
of waste oil. The tank was used for the temporary storage
of waste oil until it could be landspread on the fields. A
gravel pit is also located in this area. The gravel pit was not
used as a disposal area. (See figure.)

The following cleanup activities occurred from 1984 through
1988: (1) removal and off-site disposal of 200 drums and the
tar-like sludge from the drum storage area located near the
barn, including approximately 20 cubic yards of contami-
nated soils; (2) off-site disposal of the 5,000 gallons of
waste oil in the waste-oil tank; (3) dismantling and off-site
disposal of the waste-oil tank; (4) removal and off-site
disposal of the tanker-trailer; and (5) removal of small
quantities of acids and miscellaneous contaminated debris
(hoses, buckets, etc.). The cleanup activities were funded
by New York State and conducted by St. Lawrence County
or by NYSDEC contractors.

From 1986 through 1987, Dames and Moore, under contract
with NYSDEC, conducted an investigation of the Site, which

"concluded that the contaminated wastes and soils from the

cell disposal area and drum storage area should be re-
moved. This study also concluded that no remedial action
would be needed in the landspreading area.

From 1989 through 1990, NYSDEC's contractor removed
1,445 drums, 4,762 cubic yards of contaminated soil, and
375,000 gallons of liquid from the cell disposal area. The
disposal cell was backfilled with clean soil and covered with
amultilayered cap to reduce infiltration of rain and snow melt
and to control the generation of leachate (contaminated
water) which could seep into the underlying groundwater. A
leachate monitoring/collection system was installed to
monitor the leachate penodnca!ly and facilitate its collection,
if necessary.

On September 28, 1990, EPA issued its first ROD for the
Site. This ROD memorialized EPA's finding that NYSDEC's
cleanup actions for the Site were appropriate. The ROD also
called for a supplemental RI/FS to determine if there was a
need for further cleanup. work at the Site.-

The supplemental RI/FS was conducted by EPA.  Based
upon its results, EPA determined that actions to address
groundwater contamination were necessary. These findings

‘were documented in a ROD issued by EPA on September

29, 1995.

In September 1997, five potentially responsible parties
(PRPs) agreed to conduct the work required in the 1995
ROD. A Consent Decree formalizing this settlement was
entered by the Courtin February 1998. Soon afterward, the
settling PRPs commenced pre-remedial design and remedial
design activities. These activities included further delinea-

~ tion of groundwater contamination, aquifer tests, a natural

attenuation” study, a technologies evaluation, and a
treatability study and draft design for a permeable
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reactive barrier®,

in May 2000, in response to arequest from the St. Lawrence

County, the PRPs conducted a geophysical survey and
collected soil and groundwater samples in an area of the site
that was alleged to have contained an oily sludge. The
results of the investigation did not identify any sludge or
contamination in this area.

It is anticipated that the remedial design of the modified
remedy, which is presently under review by EPA, will be
approved shortly. It is anticipated that construction of the
remedy will commence in early 2002.

DESCRIPTION OF SIGNIFICANT DIFFERENCES AND
THE BASIS FOR THOSE DIFFERENCES

The supplemental Rl revealed the presence of -several
localized areas of groundwater contamination characterized
‘by high levels of acetone and a VOC plume downgradient of
. these areas. The 1995 ROD for the Site called for the
extraction and on-Site treatment of the acetone and the
performance of a study to determine if natural attenuation
could reduce the VOCs to groundwater standards within a
reasonable time frame. The ROD also specified that if it
was determined that natural attenuation had little potential
to reduce the VOCs to groundwater standards in a reason-
able time frame, then a groundwater extraction and
treatment system would be installed.

Data collected during pre-remedial design sampling has
revealed that the acetone concentrations are either no
longer present or are present at levels below the cleanup
levels specified in the 1995 ROD. Specifically, acetone
concentrations have decreased from 2,100,000 micrograms
per liter (ug/t) to 9 pg/t in one area and 3 pg/l in another area
(the cleanup leve! specified in the 1995 ROD for acetone
was 50 ug/l). Based on these findings, it has been concluded
that further action to address the localized areas of acetone
contamination is not warranted

The results of the natural attenuation study called for in the
1995 ROD indicate that while groundwater natural attenua-
tion processes are occurring in the downgradient areas of
the Site, additional measures are necessary to enhance
the effectiveness of the natural attenuation processes. As
was noted above, the 1995 ROD required groundwater
extraction and treatment if it was determined that natural
attenuation could not restore groundwater to meet ground-
water standards within a reasonable time frame. However,
based upon aquifer testing, it has been determined that
the aquifer has a low permeability, which would allow the

groundwater to be pumped only at a very low rate (0.05 to -

0.1 gallon per minute). This would necessitate the instal-

. 3A permeable reactive barrier is a subsurface structure

which allows groundwater to naturally flow through a permeable
media which is capable of removing contaminants from the
groundwater. (See figure.)
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lation of an inordinate number of extraction wells to
capture the plume. As a result of these findings, alternative
groundwater technologies were evaluated. In addition, a
treatability study to evaluate the effectiveness of one of the
more promising technologies—a permeable reactive
barrier—was performed. The results from the treatability
study show that a permeable reactive barrier will be an
effective technology for the Site. Therefore, EPA has
decided to proceed with the construction of a full-scale
system®. This system will consist of an approximately 130-
foot long trench on the downgradient side of the former
cell disposal area to a depth of approximately 20 feet
below ground surface. The trench will be backfilled with
granutar activated carbon that will adsorb the VOCs that
are present in the groundwater. The compounds ad-
sorbed onto the carbon will then be degraded over time by
microorganisms also present on the carbon. EPA believes
that this technology, in combination with monitored natural
attenuation for the remainder of the groundwater plume,
will offer the most technically feasible approach to restoring
groundwater quality in a reasonable time frame®.

SUPPORT AGENCY COMMENTS

NYSDEC, after careful consideration of the modified
remedy, supports the modified remedy because of the
environmental, public health, and technical advantages
and the fact that the modified remedy significantly
changés but does not fundamentally alter the remedy
selected in the ROD. :

AFFIRMATION OF STATUTORY DETERMINATIONS

4 While cost was not a factor in the decision to modify

the remedy, the capital and annual monitoring costs of the
modified remedy are estimated to be $100,000 and $110,000,
respectively. The capital and annual operation, maintenance, and
monitoring costs related to the remedy selected in the 1995 ROD
were estimated at $1,191,000 and $162,000, respectively.

5 Based upon preliminary modeling results, it is -

estimated that it will take 5-10 years to remediate the aquifer
downgradient of the cell disposal area using a permeable reactive
barrier in combination with monitored natural attenuation, as

" compared to an estimated 10-20 years for natural attenuation

alone.




EPA and NYSDEC believe that the modified remedy is as
protective as the remedy set forth in the 1995 ROD with
respect to human health and the environment, it increases
the cost-effectiveness of the action, and it complies with
federal and state requirements that are applicable or relevant
and appropriate to this remedia!l action. In addition, the
remedy as modified continues to utilize permanent solutions
and alternative treatment technologies to the maximum
extent practicable for the Site.

PUBLIC PARTICIPATION

EPA and NYSDEC rely on public input to ensure that the .

concerns of the community are considered in selecting an
effective remedy for each Superfund site. Toward this
end, a public meeting will be held at the Hepburn Library,
Main Street, Lisbon, New York on November 13, 2001 at
7:00 p.m. to discuss the ESD and the planned construction
activities. Questions or comments related to this ESD or the
planned construction activities can also be directed to:

Robert Nunes
Project Manager
U.S. Environmental Protection Agency
290 Broadway, 20th Floor
New York, New York 10007-1866
Telephone: (212) 637-4254
Telefax: (212) 637-3966
e-mail: nunes.robert@epa.gov
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APPENDIX B

MODIFICATIONS TO STATEMENT OF WORK
SEALAND RESTORATION SITE

The Consent Decree, Appendix B, Statement of Work (“SOW?), is hereby modified as set forth
below. All sections of the SOW not referred to below are unchanged, with the exception that
references to the Record of Decision (“ROD”) will mean the 1995 ROD, as modified by the 2001
Explanation of Significant Differences (“ESD”), and references to the Consent Decree will mean the
Consent Decree as modified by the First Amendment thereto. Tasks related to the revised remedy
- that were in former Sections IV. through X. and XI.A. through XI.C. of the SOW have been
completed, and the resulting deliverables have been approved and incorporated into the Work
hereunder. As of October 8, 2004, remedial construction has been suspended pending reevaluation
of construction methods.

I.

WORK TO BE PERFORMED

The objectives of the work to be conducted under the Consent Decree for the Sealand
Restoration Site (the "Site") are to:

. minimize migration of contaminated groundwater, and
. restore the on-site groundwater quality to the extent practicable.

These objectives will be met by the implementation of the modified remedy (the “Remedial
Action” or “RA”™) as set forth in the November 2001 ESD for the Site. The major
components of the modified remedy include the following:

. Construction of a permeable reactive barrier to intercept contaminated groundwater.
This system will consist of an approximately 130-foot long trench on the
downgradient side of the former cell disposal area at the Site to a depth of
approximately 20 feet below ground surface. The trench will be backfilled with
granular activated carbon;

. Insuring that institutional controls are put in place that both restrict the installation
and use of groundwater wells at the Site, and restrict future uses of the Site so that
those uses do not compromise the integrity of the components of the Remedial
Action; ‘

. Continuation of an ongoing study to determine if natural attenuation in the portion
of the Site groundwater plume which is not being addressed by the permeable
reactive barrier can reduce the remaining contaminants in the groundwater to
Maximum Contaminant Levels (“MCLs”) within an acceptable time frame. This will
be accomplished through obtaining sequential rounds of groundwater quality data to
allow a determination to be made as to whether or not the plume has reached



equilibrium conditions or continues to attenuate. The study will continue to assess
the intrinsic capability of the aquifer to naturally reduce contaminants;

.. Long-term monitoring of groundwater and surface water as necessary; and
. Evaluation of water level and monitoring data in and around the leachate
monitoring/collection system to determine if additional leachate collection is
necessary.

The work to be performed under the Consent Decree shall include, but shall not be limited
to, the following activities:

A. Implementation of the Remedial Action:

B. ‘Operation and maintenance ("O&M"), including post-Remedial Action monitoring,
as well as, if determined to be necessary by EPA, the periodic removal and
treatment/disposal of the leachate collected from the disposal cell, and/or the replacement
of the granular activated carbon in the trench.

. PROJECT SUPERVISION/MANAGEMENT, PROJECT COORDINATOR
Replace the first sentence with the following: “The Remedial Action, O&M, and any other
activities performed. will be under the direction and supervision of a qualified New York
State- licensed professional engineer and meet any and all requirements of applicable federal,
state, and local laws.” The remainder of this Section is unchanged.

IV.  PRE-REMEDIAL DESIGN ACTIVITIES = Deleted.

V. EXPEDITED ACTION DESIGN ACTIVITIES Deleted.

VI. PRE-REMEDIAL DESIGN/EXPEDITED ACTION REMEDIAL DESIGN WORK
PLAN Deleted.

VII. APPROVAL OF PRE-REMEDIAL DESIGN/REMEDIAL DESIGN WORK PLAN
Deleted.

VIII. SUPPLEMENTAL ACTION REMEDIAL DESIGN ACTIVITIES  Deleted.

1X. REMEDIAL DESIGN AND SUPPLEMENTAL REMEDIAL DESIGN Deleted.

X. APPROVAL OF REMEDIAL DESIGN, PRELIMINARY SUPPLEMENTAL

REMEDIAL DESIGN, AND FINAL SUPPLEMENTAL REMEDIAL DESIGN REPORTS

Deleted.

X1. EXPEDITED ACTION, is hereby retitled “REMEDIAL ACTION,” and paragraphs A.,

B., and C,, arc deleted. Paragraph D. is now paragraph A. Paragraph D.1. is deleted and replaced



with the following under new paragraph A.:

1. Settling Defendants shall complete the Remedial Action in accordance with the
approved Remedial Action Work Plan (RAWP) and the approved Final Design
Report which includes the approved remedial construction schedule.

Paragraph D.2. is now paragraph A.2., and paragraph E. is deleted and replaced with the folloWing:

B.

Operation of the Remedial Action

The 1995 ROD, attached to the Consent Decree, lists federal and state MCLs and
other criteria for various chemicals, including contaminants detected in the Site
groundwater, as Performance Standards for aquifer restoration. Settling Defendants
shall operate and maintain the permeable reactive barrier until these Performance
Standards are achieved for a period comprising at least 2 consecutive rounds of
sampling, after which Settling Defendants shall commence Post-Remediation
Monitoring (see Section XVIII, below).

XII. SUPPLEMENTAL REMEDIAL ACTION Deleted.

XIII. OPERATION & MAINTENANCE MANUAL

The entire text of Section XIII. of the SOW is deleted and replaced with the following:

The “O&M Manual” consists of the O&M Plan and the Health and Safety Contingency Plan

("HSCP") that are part of the approved Remedial Design, which was submitted on

September 30, 2002. The O&M Plan shall be revised following completion of RA
construction. Such revisions to the O&M Plan may include, e.g., changes in sampling

procedures to reflect new monitoring well placement during design/construction. The

revised O&M Plan shall be submitted to EPA by Settling Defendants within fourteen (14)

days following EPA certification that the construction is complete. EPA will approve,

disapprove, or require modification of the revised O&M Plan.

XIV. | PRE-FINAL INSPECTION, INTERIM REMEDIAL ACTION REPORT, NOTICE

OF COMPLETION

The entire text of Section XIV. of the SOW is deleted and replaced with the following:

A.

At least three (3) days prior to the completion of construction of the Remedial
Action, Settling Defendants and their contractor(s) shall be available to accompany
EPA personnel or their representatives on a pre-final inspection. The pre-final
inspection shall consist of a walk-over of the Site to determine the completeness of
the RA and its consistency with the RD Report, the Consent Decree as modified by
the First Amendment, the 1995 ROD as modified by the ESD, and applicable federal
and state laws, rules, and regulations.



Following the pre-final inspection, EPA will either specify the necessary corrective
measures to the RA, as appropriate, or will determine that construction is complete.
If EPA requires corrective measures to the RA, Settling Defendants shall undertake
the corrective measures according to a schedule approved by the EPA. Within
fourteen (14) days after completion of the construction of the corrective measures,
Settling Defendants and their contractor(s) shall be available to accompany EPA
personnel or their representatives on an inspection, as provided for in the preceding
paragraph. Afier said inspection, EPA will either determine that.construction is
complete or specify inadequacies in the additional corrective measures as provided
above in this paragraph.

Within ninety (90) days after Settling Defendants conclude that the remedial
construction of the RA has been fully completed, Settling Defendants shall submit
a Draft Interim Remedial Action Report to the EPA. The Report shall include the
following sections:

1. Introduction

A general description of the Site’s history and location and the remedy that
was implemented. '

2. Chronology of Events

A summary of the major events associated with the RA since the start of the
RD.

3. Performance Standards and Construction Quality Control

This section of the Remedial Action Report should provide a summary of the

implementation of the construction quality control plan and provide an

assurance that the RA was completed in compliance with the requirements

of the EPA-approved Final RD Report, the 1995 ROD as modified by the
- ESD, and the Consent Decree as modified by the First Amendment.

4. Construction Activities

The Construction Activities section should include the following:
a. Narrative description:

This section should include a narrative description of the construction
activities undertaken for the RA, including appropriate time frames.
Quantities excavated and materials and/or equipment used should be
identified in this section and may be presented in tabular format in
support of the narrative. The name and the specific role of the major



design and RA contractors should be provided. A verification that all
equipment used during the remedial construction has been
decontaminated, dismantled, and removed from the Site should also
be provided. If the RA as implemented differs in any way from the
approved plans and specifications of the Final Remedial Design
Report, such modifications shall be identified, and "as built" plans
and specifications shall be provided showing all such modifications.
The reasons for all such modifications shall be described in detail.
The as-built drawings shall be signed and stamped by a professional
engineer.

b. Photographs:

This section should include photographs and/or slides that record the
progress of remedial construction including, at a minimum, the
important features of the Site prior to the commencement of the
Work, remedial construction activities for the various tasks, and the
appearance of the Site after the remedial construction has been
completed.

Final Inspection

This section documents the pre-final and final inspections conducted by

Settling Defendants and EPA at the completion of construction. This section

should include a brief description of any deficient construction items and

punch list items which were reported and resolved during the pre-final and
final inspections and a list of attendees at the inspection(s). The final

resolution of all deficient items should be documented.

. Certification

This section shall include a certification statement, signed by a responsible
corporate official of one or more of Settling Defendants or by Settling
Defendants' Project Coordinator, which states the following:

“To the best of my knowledge, after thorough investigation, I certify. that the
information contained in or accompanying this submission is true, accurate
and complete. 1 am aware that there are significant penalties for submitting
false information, including the possibility of fine and imprisonment for
knowing violations.” '

Operation and Maintenance

This section should discuss the highlights of the O&M Plan, as well as
provide insight to potential problems/concerns.



8. As-Built-Drawings

Settling Defendants shall submit to EPA the "as-built" engineering drawings
for all facilities constructed pursuant to this Consent Decree. The as-built
drawings shall be signed and stamped by a professional engineer licensed in
the State of New York.

EPA will either approve the Draft Interim Remedial Action Report thus making it the
Interim Remedial Action Report, require modifications of it, and/or require corrective
measures to fully and properly implement the remedial construction. IfEPA requires
corrective measures to the remedial construction, Settling Defendants shall undertake
the corrective measures according to a schedule approved by EPA. Such corrective
measures, if any, shall be followed by an inspection, further notification(s) by EPA,
and submittal by Settling Defendants of a Draft Revised Interim Remedial Action
Report in accordance with paragraph C, above. Upon approval by EPA, the Drafi
Revised Interim Remedial Action Report shall then become the Interim Remedial
Action Report.

EPA will determine whether the remedial construction or any portion(s) thereof have
been completed in accordance with the standards, specifications and report required
by the Consent Decree as amended by the First Amendment.

XV. OPERATION AND MAINTENANCE, NOTICE OF COMPLETION AND FINAL

REPORT FOR O&M

Paragraphs A., B., and C. are deleted and replaced with the following:

A,

Upon EPA’s certification of completion of the construction of the Remedial Action,

_Settling Defendants shall commence O&M activities in accordance with the

approved O&M Manual, which includes the O&M schedule.

Within forty (40) days of meeting the Performance Standards as specified in the 1995
ROD as modified by the ESD, and this modified SOW for a period comprising at
least two consecutive rounds of sampling, Settling Defendants shali submit to EPA
a Notice of Completion and Final Report for O&M.

EPA will determine whether the O&M has been completed in accordance with the
standards, specifications and reports required by the Consent Decree, as amended by
the First Amendment. If EPA determines that they have not been so completed, EPA
will notify Settling Defendants in writing of those tasks which must be performed to

complete the O&M. Settling Defendants shall then implement the specified activities

and tasks in accordance with the specifications and schedules established by EPA and
shall then submit a further report on the specified activities and tasks and certification
signed by a licensed professional engineer, within thirty (30) days after completion



of the specified activities and tasks. Any modifications to the Final Report for O&M
of the Remedial Action required by EPA shall be in accordance with the procedures
set forth in the Consent Decree, as amended by the First Amendment.

Paragraph D. is unchanged.

XVII. POST-REMEDIATION MONITORING PLAN

The entire text of Section XVII. of the SOW is deleted and replaced with the following:

A.

Within forty (40) days of the date on which all designated monitoring points have
recorded readings less than or equal to the Performance Standards specified in the
1995 ROD as modified by the ESD, and this Modified SOW for a period comprising
at least 2 consecutive rounds of sampling, Settling Defendants shall submit to EPA
a Post-Remediation Monitoring ("PRM") Plan.

The PRM Plan shall include, at a minimum, the following:

1.

A Site Management Plan (“SMP”) for PRM activities. The SMP may be an
update of, or an addendum to, the SMP produced for the Remedial Action;

A Sampling, Analysis, and Monitoring Plan (“SAMP”’) for PRM activities
providing for monitoring of ground water. At a minimum, groundwater
sampling shall be performed and reported on a quarterly basis (i.e., at least
four times per year). The SAMP may be an update of, or an addendum to,
the SAMP included in the O&M Manual.

A Quality Assurance Project Plan (“QAPP”’) for PRM activities consistent
with the QAPP included in the O&M Manual. The QAPP may be an update
of, or an addendum to, the QAPP included in the O&M Manual;

A Health and Safety Contingency Plan (“HSCP”) for PRM activities. The
HSCP may be an update of, or an addendum to, the HSCP included in the
O&M Manual;

A description of work to be performed under PRM activities; and

A PRM schedule that identifies the frequency of monitoring and when these
activities will commence.

EPA will either approve the PRM Plan, or require modification of it, in accordance

with the procedures set forth in the Consent Decree, as modified by the First

Amendment.



- XVIIL POST-REMEDIATION MONITORING

Paragraph B. is deleted and replaced with the following:

B. If contaminant concentrations increase above the Performance Standards (as
specified in the 1995 ROD as modified by the ESD, and the SOW) during post-
remediation monitoring, EPA will evaluate the need, and may require Settling
Defendants to, reinstate the remediation system.

Paragraphs A. and C. are unchanged.
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A. The'United'States offAmerica'("United:Statesﬁ), on,behalf.
of the Administratorfof the Unitéd States Environmenta}4~¥-~%_—~—f -

Protection Agency ("EPA"), flled a. complalnt in thlS matter

) pursuant to Sectlons 106 and 107 Qﬁ the Comprehens1ve

fé“%c

.Env1ronmental Response, Compensatf‘n, and Llablllty A@t'» Lo Ce
("CERCLA"), 42 U. s C. §§ 9606, 96 f S

B. The Unlted States 1n 1ts complalnt seeks, inter alia£

(1) relmbursement of costs 1ncurred by EPA and the Department of

-Justice for response actlons at the Sealand Restoratlon Superfund

47A81te (“Slte") in. Llsbon, New York together w1th accrued

interest; and (2) performance of studles and response work by the
defendants at the Slte cons1stent w1th the: Natlonal Contlngency
' Plan, 40 C. F. R Part . 300 (as amended) ("NCP") - (

C. In accordance w1th the NCP and Sectlon 121(f)(1)(F) of
CERCLA 42 U.S.C. § 9-621(f) (1) (F), EPA notlfled the State of New -

)

‘,York (the "State") of EPA's negotlatlons w1th potentlally
respon91ble partles regardlng the 1mp1ementat10n of the remedlal
| de31gn and remedlal actlon for the Slte, and EPA has prov1ded the~
State w1th an opportunlty to part1c1pate in such negotlatlons and
“be a party to th1s Consent Dedree , P "j,s L

D. In accordance w1th Sectlon 122(3)(1) of CERCLA 42 U S C
" § 9622(3)(1), EPA notlfled the U.S. Department of the Interlor :
and the National Oceanlc ‘and Atmospherlc Admlnlstratlon of
) negotlatlons w1th potentlally respon51b1e partles regardlng the-

release of hazardous substances that may have resulted in 1njury e

N o



2 -
to the natural resources under Federal trusteeship and encouraged
the trustee(s).to participate invthe:negotiation of this Consent
Decree. ' - o Sr»v e i i e e
':ﬁ; The defendants that have entered into this Consent Decree
("Settllng Defendants") do not admlt any . llablllty to the

e

E ' :
»Plalntlff or anyone else ar1s1ng out of the transactlons or

occurrences alleged in the compla:nt noxr do they acknowledge
that the release or threatened release of “hazardous substances at
or. from the Slte constltutes an 1mm1nent or substantlal
endangerment to the publlc health or welfare or the env1ronment.

F. Pursuant to Section 105: of CERCLA, 42 U.S.C. § 9605, EPA
placed‘the Site on the National PrlorltleS‘List - set forth at 40 .
C.F.R. Part 300, Appendix B, by publlcatlon in. the Federal
Register on August 27 1990 | N

G. 1In 1990 EPA assumed the lead enforcement role for the

»_Slte and 1ssued a Record of Dec1s1on ("1990 ROD") for the Site,

wh1ch 1nc1uded a determination that further actlons ‘may be
necessary to protect human health and the environment,
’Accordlngly, EPA determlned that a Remedlal Investlgatlon and

. Feasibility Study ("RI/FS") to supplement a prlor -NYSDEC study r
was. necessary (a) to ascertaln whether past remedlal actions
‘taken.at the Site were effectlve in remov1ng allvcontamlnant
source materials, (b) to supplement existing information-as to

. the nature and extent of Site- related surface/subsurface SOll

- contamination, (c) to supplement ex1st1ng information as to the

nature and extent of Slte—related.ground water, surface water,




-
-and wetland contamination, and {d) to evaluate the need for
poss1ble addltlonal remedlal actlons. _ | N .
‘.'1H‘< In June of 1991, 22 partles were notlfled by EPA—of~the1r~4~

'potentlal llablllty at the Slte ang Were prov1ded w1th an

—popportunlty t;;perform an RI/ES Negotlatlons commenced but

ultlmately"the partleS'falled to . ach an agreement wrth regard

‘to the work and EPA’ flnanced thef'erformance of the RI/FS

I. EPA commenced an RI/FS for the Slte 1n 1992 pursuant to
l40 C'F R. § 300 430. Sampllng by EPA durlng 1ts RI revealed that
151x prlvate drlnklng water wells in the v1c1n1ty of the former ‘
: Sealand Restoratlon, Inc fac1llty were - adversely 1mpacted by
'contamlnants of concern, such as. arsenlc, bls(2 ethylhexyl)—

l"phthalate, lead and a PCB compound Aroclor 1248. Aroclor—1248 :

arsenlc, and lead are substances that were con81stently detected

:1n s011 samples collected at the fac111ty '

.J,_ On September 21 1993 EPA 1ssued Admlnlstratlve Order,,

'Index Number II- CERCLA 93 0213 (the "1993 Order"), d1rect1ng.19

- partles to prov1de an alternate potable supply of water to those,j
‘hldentlfled re51dences at whlch prlvate well water samples were |
: found to. contaln contamlnants at 31gn1flcant levels.f Fourteen of

- . the 19 partles complled w1th the 1993 Order, prov1d1ng bottled

water to 9 res1dences “On June 20 1995, the 1993 Order' |

re01p1ents were notlfled that EPA had concluded based on new

ulnformatlon obtalned durlng the RI/FS that there was no

’-hydrogeologlc llnk between the contamlnants 1mpact1ng the prlvate
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~wells and the contamlnants at the Site, and therefore they were

relleved of thelr obllgatlons under the 1993 Order

K. EPA completed the RI Report in Aprll of 1995 and—the FS-~-——~v

: Report in June of 1995 , X
L. Pursuant to Sectlon 117 ovaERCLA 42 U. S c. § 9617 EPA

ol

'publlshed notlce of ‘the completlof’of the FS and of tﬁe proposed

¥

plan for remedlal actlon on July ;9 1995, 1n a major 1oca1
;newspaper of general c1rculat10n.h EPA prov1ded an opportunlty

- for wrltten and oral comments from the publlc on. the proposed
plan for remed1a1 actlon A copy of the transcrlpt of the publlc

meetlng is avallable to the publlc as part of the admlnlstratlve

record upon whlch the Reglonal Admlnlstrator based the selectlon'

Aof the response actlon.e:

: M. The de01s1on by EPA on the remedlal actlon to be
1mp1emented at the Slte is embodled 1n a flnal Record of De01s1on
-("1995fROD"), executed on September 29, 1995, on Wthh the State
had a reasonable opportun1ty to rev1ew and comment and on whlch
the State has glven 1ts concurrence. The 1995. ROD 1ncludes a
:respons1veness summary to. the publlc comments Notlce of the_*
,'flnal plan was publlshed in accordance w1th Sectlon 117(b) of
CERCLA. | ' | | — | | o
iN - Two. dg mln;mls settlements executed between EPA and a o

total of 45 partles have been embodled 1n two admlnlstratlve

orders on consent, Index Numbers II CERCLA 96 0205 and II CERCLA-

. 96- 0205 A. The two’ settlements ‘were proposed 1n the Federal !-F

'Reglster on Aprll 25, 1997, 62 Fed Reg 20176 whlch announced a 417’
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30 day publi¢ comment period commencing on that date. No
 comments were received and the settlements became effective on

May 24, 1997.-sThe monies'paid by-the delminimis settlers~were;—¥—_ -

calculated tox atlsfy potentlal clalms related to both -costs

1ncurred to date 1n performlng response actlons and for future

work to be conducted at the Slte vﬂln 11eu of prov1d1ng Settllng
Defendants w1th the portlon of th:se monles wh1ch were de51gnated o
for future work at the Slte,‘the amount that Settllng Defendants *fb
have agreed to pay to the Unlted States has been commensurately |
reduced To the extent that ‘the Unlted States recovers o .
add1t10na1 monles for future work to-be conducted at the Slte.and
those monles are de51gnated for that future work EPA 1ntends,:1n"
EPA's sole dlscretlon and cons1stent w1th EPA pollcy, to make
those monies avallable to the partles performlng the future work
at the Slte l.ﬁd:““ - --'fuf¢”1;il- '\ﬁblf‘mm s
,.O.’ Based on the 1nformat10n presently avallable to EPA EPA
belleves that the Work w1ll be properly and promptly conducted by
Settllng Defendants 1f conducted 1n accordance w1th the | '
- requlrements of thlS Consent Decree and 1ts append1ces.;~»
| P. Solely for the purposes of Sectlon 113(3) of CERCLA the
‘Remedial Actlon,selected by the 1995 ROD and the Work to be »
performed by Settllng Defendants shall constltute a response
actlon taken or ordered by the Presrdent f]*i'?g?T: ;ﬂh;' fi:,p“_*f; i
Q. The Partles recognlze, and the Court by enterlng thlS 1f;ff

’ Consent Decree flnds, that thlS Consent Decree has been

negotlated by~ the Partles in good falth and 1mplementat10n of lrfw"”
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this Consent Decree will expedite the cleanuphof the Site and

w1ll avoid prolonged and compllcated 11tlgatlon between the

Partles, and that this Consent Decree is falr,;reasonab}eT"and~in—~ -

the publlc interest. )
: }‘

NOW, THEREFORE it is hereby Ordered Adjudged and Decreed

P

%ﬁn i

7

ik M’l

L. ThlS Court has Jurlsdlctloﬁdover the subject matter of
‘this actlon pursuant to 28 U. S C §§ 1331 and 1345 and 42 U S. C. ’
'§§ 9606,n9607, and-9613(b) Th1s Court also has personal R
7 jurisdiction_over Settling Defendants. Solely for the purposes
of‘this'Consent DéCree and'the:under}yrng'compla;nt, Settllng ,
Defendantslwaive all,objections_and;defensesvthat’they-may~haye‘53'
to jurisdiction of‘the Court orlto'venue in this.District;
Settllng ‘Defendants shall ‘not’ challenge the terms ‘of this Consent
.Decree or "this Court's jurlsdlctlon to enter and enforce thls
Consent Decree. o h
I IIT. PARTIES BOUND .

é. ~This Consent Decree applies to and is binding upon the
'Unlted States ‘and’ upon Settllng Defendants and thelr successors-
»'and assigns. Any change 1n ownershlp or corporate status of a
-.Settllng Defendant 1nclud1ng,:but not llmlted to, any’ transfer of
assets or real or personal property, shall 1n no way alter such
v'Settllng Defendant‘s respons1b111t1es under this Consent Decree
;;3. Settllng Defendants shall prov1de a. copy of . thlS Consent
.Decree to each contractor hlred to perform the Work (as deflned

below) requlred by thls Consent Decree and to each person
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A representlng any Settllng Defendant w1th respect to the Slte or

'.”the Work and shall condltlon all contracts entered 1nto hereunder

“upon‘performance of-the.Work in conformlty'w1th the terms—ofwthrs——;--

Consent Decree. Settllng Defendants or the1r contractors shall

s
e

e’prov1de wrltten notlce of the Con;i t Decree to all

3

v'subcontractors hired to perform an portlon of the Woé% requlred

. by thlS Consent Decree Settllng%éefendants shall noéitheless be>,'°
respon51b1e for ensurlng that thelr contractors and ‘ . |
subcontractors perform the Work contemplated hereln 1nvaccordance?
with th1s Consent Decree With regard to the act1v1t1es

tundertaken pursuant to thls Consent Decree, each contractor and .1
subcontractor shall be deemed to. bein a contractual relatlonshlp”p.v
,wlth Settling Defendants w1th1n the meanlng of Sectlon 107(b)(3) jii
of CERCLA, 42 U.s. C § 9607(b)(3) 7 ‘ S :

4. Unless otherwise expressly prov1ded hereln, terms used rn _
this Consent Decree Wthh are deflned in, CERCLA or in regulatlonsh o
'promulgated under CERCLA shall have the: meanlng assfgned to them,'hf~v
“in CERCLA or ‘in such regulatlons.A Whenever terms 11sted bEIOW'l
‘are used in this- Consent Decree or in the appendlces attached
hereto and 1ncorporated hereunder, the follow1ng deflnltlons
shall apply: : el e e e D IEERICEEE RNTEEE

"CERCLA" shall mean the Comprehens1ve Env1ronmenta1 Response,

fCompensatlon,,and Llablllty Act - of 1980 as amended 42 U. S C.

§§ 9601 9675. - < . LT Ee
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"Consent Decree" shall mean this Decree,and all'appendices

attached hereto (listed in Section XXIX).. In the event of
'conflictlbetween this Decree and any appendix, this Decree-shall—- -

‘control. '@

i

3

"Day" shall mean a.calendar. dayxunless expressly stated to be

a worklng day "Worklng day" shall mean a day other
Saturday, Sunday, or Federal hollday | In computlng any perlod of -
t1me under th1s Consent Decree, where the last day would fall on -
a Saturday, Sunday, or Federal hollday, the period shall run '
_untll the close of business. of the next working - day

"EPA" shall mean the United States Env1ronmental Protectlon
Agency ‘and any successor departments or agenc1es of the Un1ted
States. ‘ \

"Future Response Costs" Shallfmean all costs,. including,dbut:
-not Iimited to,‘direct‘and indirect costs,'that the United States<'
incurs in rev1ew1ng or developlng plans, reports and other 1tems
pursuant to this Consent Decree, verlfylng the Work or otherw1se_“
'1mplement1ng,‘overseelng,-or enforc1ng this Consent Decree,‘
1nclud1ng, but not llmlted to, payroll costs, contractor costs,
: travel costs, laboratory costs, the costs 1ncurred pursuant to
Sections VII, IX (1nclud1ng, but not llmlted to, the cost of
attorneys' time and any- monles pald to secure access and/or to
'secure 1nst1tutlona1 controls, 1nclud1ng the amount of just
compensation) ,. XV,_and.Paragraph 83 of Sectlon XXI.

vInterest" shall mean interest at the rate specified for

interest on investments of the Hazardous Substance Superfund
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,established under.Subchapter A of~Chapter 98 of Title,26 of the

U, S. Code, compounded on October 1 of each year, in accordance

\

.'Wlth 42 u.s. C. § 9607(a) S S T

"Natlonal C ntlngency Plan" or "NCP" ‘shall mean the Natlonal

”011 and Hazardous Substances Pollutlon Contlngency Plan

promulgated pursuant to Sectlon 1,5 of’ CERCLA 42 U S§C § 9605,

fcodlfled at 40 C F.R. Part 300 a:d any amendments thereto.
‘"NYSDEC" shall mean the New York State Department of
~Env1ronmental Conservatlon and any successor departments or
agen01es of the State | | B
B "Operation and Malntenance"‘or "o & M" shall mean all
act1v1t1es requlred to malntaln the effectlveness of the Remedlal
" Action- as requlred under the Operatlon and Malntenance Planb
.approved or developed by EPA pursuant to thls Consent Decree and
i the Statement of Work ("SOW") | | B A
‘"Paragraph" shall mean a portlon of thlS Consent Decree:,i
'1dent1f1ed by an arablc numeral or an upper case letter
'"Partles" shall mean the Un1ted States and the Settllng
QDefendants |

'"Past Response Costs"'shall mean all costs, 1nc1ud1ng, but not
llmlted to, dlrect and 1nd1rect costs, that the Unlted States
llncurred and pald in connectlon w1th the Site up to the lodglng

of thlS Consent Decree, plus 1nterest on all such costs whlch has

accrued pursuant to. 42 U.S.C. § 9607(a) through such date
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‘ "Performance Standardsﬁ'Shall'mean'the-cleanup standards and
other measures_ofiachievement of the goals'oﬁ thepkemedial Action
" as set forth in the 1995'&013 'ahd the SOW. T e e 5
“Phase " shall mean the portlon of the remedy selected in the'
i | ' '3 b -of. thls Consent Decree

5
of the remedy selekted in the

“Phase éﬁrshall mean'the.portiv;
‘.1995 ROD as descrlbed 1n paragrapg 13 C. of this Consent Decree
-"Plalntlff"'shall mean the United States |
v"1995 Record of Dec151on"' "1995 ROD" shall mean the EPA
Record of De0131on relatlng to the Slte s1gned on September 29,
1995 by the. Reglonal Admlnlstrator, EPA Reglon I1, or her
delegate, and all attachments thereto The 1995 ROD 1s attached '
as Appendlx A | . » | | |
"Resource Conservatlon and Recovery Act" or "RCRA“ shall mean
"the Solid Waste Dlsposal Act ‘as- amended 42 U S C. §§ 6901 6991. .-
"Remedial Actlon" shall mean those act1v1t1es, except for
»Operatlon and Malntenance,ito be undertaken-by éettllng “
| Defendants'to implement the 1955 ROD in accordance w1th the SOW
-and the final Remedlal De81gn and Remed1a1 Actlon Work Plans and
'other plans approved by EPA. A |
“Remedlal Actlon Work Plan" shall mean . the document developed
vpursuant to Paragraph 11 of thlS Consent Decree and approved by
EPA, and any amendments thereto.‘* | .

 "Remedial Des1gn" shall mean those act1v1t1es to be undertaken

by Settllng Defendants to develop the flnal plans and
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specificationsvfor the Remedial Action -pursuant to the Remedial

: “Des1gn Work Plan.

“Remedial Des1gn Work Plan™ shall mean the document”developed~—~'?~

pursuant to Pa agraph 10 of thlS Consent Decree and approved by B

~"Sect10n“ shall mean a- portloni;f thlS Consent Decége_
,1dent1f1ed by a roman numeral "ygé | B
' ."Settllng Defendants" shall mean B01se Cascade Corporatlon,sii
Labelon Corporatlon, Miller Bréw1ng Company, Nlagara Mohawk Power
» Corporatlon, and The Stroh Brewery Company |
"Slte" shall mean the Sealand Restoratlon Superfund Slte,
1nclud1ng approx1mately 210 acres, located south of Pray Road 1n Fe
.\the Town of Llsbon,,St Lawrence County, New York and deplcted
generally on- the map attached as Appendlx C. The Slte 1ncludes
the areal extent of contamlnatlon and those areas wh1ch are -
.necessary for 1mplementat10n of the Work _ ‘ | |
"State"vshall mean the State of New York“
"Statement of Work" or "SOW" shall mean,the statement of work’
7for 1mplementat10n of the Remedlal De31gn, Remed1al Actlon, and
yOperatlon and Malntenance ‘at the Slte, as ‘set forth in Appendlx'B
to th1s Consent Decree and any modlflcatlons made in. accordance
,‘w1th thls Consent Decree. | | A |
"Superv151ng Contractor" shall mean the pr1nc1pa1 contractordb
retalned by Settllng Defendants to superv1se and,dlrect the -
'rlmplementatlon of theonrk under thlS Consent Decree. | |

"Unlted States" shall mean the Unlted States of Amerlca.“'
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'1004(27) of RCRA, 42 U S. c. § 6903427)
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‘ "Waste Materlal" shall mean. (1) any “hazardous substance"

junder Sectlon 101(14) of CERCLA 42 U S.C. § 9601(14) (2) any
pollutant or contamlnant under Sectlon 101(33) of CERCLA——42-—¥-—»-

u. S C. § 9601(33), and (3) any "SOlld waste" under Sectlon

s»-'

“Work"'shall mean all act1v1t1%s Settllng Defendancs are

requlred to perform under thlS Co;sent Decree, except those o

required by Sectlon XXV’(Retentlon of Records)

5.+ Objectives of the Parties = R

The objectives of the-Parties in entering into this Consent

:Decree are to protect publlc health or welfare or the env1ronment

~-at” the Site by the . des1gn and 1mplementat10n of response actlons '

_at the Site by Settllng Defendants, to relmburse response costs

of the Plalntlff and to resolve the clalms of the Plalntlff

_ragalnst Settllng Defendants as prov1ded in thlS Consent Decree

6. g_gmm;m@nts_bx_s_etﬂrmg_ne.f.endants

a. Settling~Defendants shall financefand?perform;the';

.Work 1n accordance w1th thlS Consent Decree, the 1995 ROD, the N '
. SOW, and all work plans and other plans, standards, ‘
spe01f1catlons, and schedules set forth hereln or, developed by

"Settllng Defendants and approved by EPA pursuant to thlS Consent m

Decree Settllng Defendants shall also relmburse the Unlted

. States for Past’ Response Costs and Future Response Costs as

' .provided in thlskConsent Decree.
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" b. The obllgatlons of Settllng Defendants to flnance and

perform the Work and to pay amounts owed the Unlted States under.

~  this Consent Decree are 301nt and several - In the evene of- the44—~ -

E %appllcable or relevant and approprlate requlrements of all

B 1nsolvency or*other fallure of anyfone or more Settllng

Defendants tof mplement the requlrements of thlS Consent Decree,

the~rema1n1ng Settling Defendants:{hall complete all gﬁch
R 7 F 3 _ » . %

Voot

' requirements.

All act1v1t1es undertaken by Settllng Defendants pursuant to
thls Consent Decree. shall be performed 1n accordance w1th the
requlrements of all appllcable federal and state laws and

jregulatlons B ettllng Defendants must also comply w1th all .

'Federal and state env1ronmental laws as set forth 1n the 1995 ROD f
and,the}SOW The actlv1t1es conducted pursuant to thlS Consent
'uDecree,'ifdapproved by EPA, shall be cons1dered to be cons1stent -
 with the NCP. | » o
»!’a. As prov1ded in Sectlon 121(e) of CERCLA and Sectlon f"-
.300 400(e) of the NCP, no permlt shall be requlred,for any |
: portlon of the Work conducted entlrely on Slte.» Where any

portlon of the Work that is not on- Slte requlres a federal or

state permlt ‘or’ approval Settllng Defendants shall submlt tlmely

<Vand complete appllcatlons and take all other actlons necessary to f"

obtain all such’ permrts-or approvals,f.
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b. Settllng Defendants may seek relief under the

prov1s1ons of Section XVIII (Force Majeure) of th1s Consent

- Decree for any delay in the performance of the Work resulttng i

from a fallure to obtain, or a delay in obtalnlng, any ipermit

/\

-requlred for the Work,

= : E
-4 . . * =3

el ThlS Consent Decree 1§ not, and shall.not%be
.construed to be,}a permlt 1ssued-pursuant tO»any fedegal or state
 gtatute .or regulation;- _ | l |
.. VI BERFQ RMANCE OF IHE"}HQBK BY SETTLING D EE.END‘AN:I:. S -
Ag_ o v o »155 -. | .

~a. .All aspects of the Work to be performed by Settllng

. Defendants. pursuant to Sections VI (Performance of the Work by
pSettllng Defendants), VII (Remedy Rev1ew) "VIII (Quallty
Assurance, Sampling and Data Analys1s), and XV (Emergency
Response) of this Consent Decree shall be’ under the dlrectlon and
supervision of the;Superv131ng Contractor, the selectlon of which .
shall be subject to disapprovalbby-EPA. Settling Defendants'
.isupervising Contractor,'as we11~a5~all otherlcontractOrs.and
subcontractors. who engage in- the "practlce of englneerlng" at the

Site on behalf of Settllng Defendants, as the “practlce of

englneerlng" is defined at Sectlon 7201 of the New York State

i Educatlon Law, must comply with all" appllcable New York. State

.legal requlrements regardlng ‘the practlce of profes31onal S
englneerlng w1th1n the State of New York 1nc1ud1ng, but not
| 11m1ted to, all appllcable requlrements of the New York Statev

»Educatlon’Law and Artlcles 15 and 15-A of thevBu31ness
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R

"any proposed new superv1s1ng cont;
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'Corporation Law Settllng Defendants have proposed and EPA has
gapproved Conestoga -Rovers and Assoc1ates to be the Superv1s1ng

"1 Contractor. If at any tlme Settllng Defendants propose—to~change~ --

_1ts approved Superv1s1ng Contractor, Settllng Defendants shall
¥

otlfy EPA 1n‘wr1t1ng of the name,stltle, and. quallflcatlons of

§¥ ctor, and EPA w1ll glssue a

‘{t

.pnotlce of dlsapproval or an, authoy;zatlon to proceed before the

- new Superv151ng Contractor performs, dlrects, or superv1ses any .

Work under thlS Consent Decree

b. If EPA - dlsapproves a proposed Superv151ng Contractor,

-~ -EPA w111 notlfy Settllng Defendants 1n wrltlng Settllng
}"Defendants shall submlt to EPA a llst of contractors (wh1ch does
‘not 1nclude the contractor prev1ously dlsapproved), 1nclud1ng the,
"quallflcatlons of each contractor, that would be acceptable to
‘them w1th1n 30 days of recelpt of EPA'S dlsapproval of the . ?ilﬂ
_contractor prev1ously proposed EPA w111 prov1de written notice"
v_of the names of any contractors that it dlsapproves and an .
_ 'authorlzatlon to proceed w1th respect to any of the other '

Acontractors Settllng Defendants may select any contractor from

that llSt that is not dlsapproved and shall notlfy EPA of the l

name of the contractor selected W1th1n 21 days of EPA's

~author1zat10n to proceed

_c.' If EPA falls to- prov1de wrltten notlce of its

,authorlzatlon to proceed or dlsapproval as prov1ded in thlS e

Paragraph and thlS fallure prevents Settllng Defendants from

._K

meetlng ‘one or more deadllnes 1n a plan approved by EPA pursuant
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' to. this Consent Decree, Settllng Defendants may seek relief under

the prov1s1ons of Sectlon XVIII (Force Majeure) hereof

.10. Remgi:.al_ne.slgnr o o ‘ B BRI

a. Wlthln 75 days after lodglng of—thls Consent Decree,
»Settllng Defendants shall submlt tQ EPA and the State»a work plan
for the de51gn of the Remedlal Aci*on at the Slte (“R;medlal
‘Des1gn Work Plan" or "RD Work Plaw") The Remedlal De31gn Work
. Plan shall prov1de for de31gn of the remedy set forth in the 1995
ROD in accordance w1th the SOW and for achlevement of the - |
erformance Standards and other requlrements set forth in the

| 1995 ROD, thls Consent Decree and/or the SOW Upon its- approval

by EPA, the Remedlal De81gn Work Plan shall be 1ncorporated 1nto

~and become enforceable under thlS Consent Decree Wlthln 75 days S

after lodging- of thlS Consent Decree, Settllng Defendants shall
submit to. EPA. and the. State a Health and Safety Plan for fleld
design act1v1t1es wh1ch conforms to ‘the appllcable Occupatlonal
Safety and Health Admlnlstratlon and EPA requlrements 1nc1ud1ng,
.ijbut not llmlted to, 29 C.F.R. § 1910 120. \ _ _

| .b. The Remedlal De51gn Work Plan shall 1nclude plans and

schedules for 1mplementatlon of all remedlal des1gn and pre-"

design tasks identified in the SOW, 1nclud1ng,vbut not llmlted'_75W7-d

plans and schedules for the completlon of (l)ldeslgn'
. 3samp11ng and ana1y31s plan (1nc1ud1ng, but not 11m1ted to,"
Remed1a1 De31gn Quallty Assurance Progect Plan (RD QAPP) in

accordance w1th Section VIII (Quallty Assurance, ampllng and

.Data Analys1s)); (2) a,treatablllty study, (3) a Pre de31gn Work ‘fﬁ
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Plan, (4) a pre flnal/flnal design’ submlttal and (5) a

tConstructlon Quallty Assurance Plan In addltlon, the Remedlal
De51gn Work Plan shall 1nc1ude a schedule for completlon’ef the———~ -

'Remedlal Actlon Wark Plan. If EPA determlnes pursuant to

iparagraph 13, :r, below, that Phasj{Z is requlred the Settllng

Defendants shall supplement the Rgnedlal Des1gn Work ﬁaan w1th1n

60 days of such determlnatlon t07

A

nclude plans and schedules for
”plmplementatlon of the Phase 2. remedlal des1gn and those pre- |
J'fdes1gn tasks 1dent1f1ed 1n the~SOW vlncludlng, but not llmlted
to, a prellmlnary des1gn subm1tta1 L LA \

c;a Upon approval of the Remedlal Des1gn Work Plan by
‘EPA or approval of any supplement thereto, after a reasonable ;
’~opportun1ty for rev1ew and comment by the State, and submlttal of
\the Health and’ Safety Plan for all fleld act1v1t1es to EPA and |
the State, Settllng Defendants shall lmplement the Remedlal
De51gn Work -Plan. Settllng Defendants shall submlt to EPA and
the State all plans, submlttals and . other dellverables requlred
- under the approved Remedlal Des1gn Work Plan in- accordance Wlth
.the approved schedule for rev1ew and approval pursuant to Sectlon
XI (EPA. Approval of Plans and Other Subm1831ons) Unless - Yl:
ﬂotherw1se dlrected by EPA Settllng Defendants shall not commence

: further Remedlal Des1gn act1v1t1es at the Site prlor to approval 4,;7

A

N

of the Remedlal De91gn Work ‘Plan.
~d. The prellmlnary de51gn submlttal shall 1nc1ude, at a.
minimum,_the follow1ng (1) de81gn crlterla, (2) results of

‘treatabilltykstudles; (3) results of addltlonal fleld sampllng ';;Mf”{h“
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‘schedule. ‘f%'
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and.pre—design work; (4) project delivery’strategy; (5)

prellmlnary plans, draw1ngs and sketches, (6) required -

'spec1flcat10ns in outllne form; and (7) preliminary constructlon——— =

e

‘e.‘ he pre flnal/flnal de31gn submlttal shall 1nclude,

‘at a mlnlmum, the follow1ng (1{gf1nal plans and spec1f1cat10ns,

¥.

(2) Operatlon and Maintenance Pla;, (3) Constructlon Quallty

Assurance Pro;ect Plan ("CQAPP“), (4) Fleld Sampllng Plan

‘(dlrected at measurlng progress towards meetlng Performance '
» Standards), and (5) Contlngency Plan The CQAPP wh1ch shall
'detall the approach to quallty assurance durlng constructlon

'act1v1t1es at the Slte, shall spec1fy a. quallty assurance o

i

"joff1c1al (“QA Off1c1al“),,independent of the Superv151ng
fContractor, to conduct a quallty assurance program durlng the'

'constructlon phase of the project.

- 11. ‘Remedial Action.

Va. Wlthln 60 days after the approval of a flnal de81gn

;submlttal for Phase a1, Settllng Defendants shall submlt to EPA a

work plan. for the performance of Phase 1 of the Remedlal Actlon
at the Site ("Remedlal Actlon Work . Plan") If Phase 2 1s

requlred w1th1n 60 days after the approval of a f1nal de51gn ’

isubmlttal for Phase 2, Settllng Defendants shall supplement and :;-.,,
msubmlt to EPA a. rev1sed Remedlal Actlon Work Plan for the N .
'{performance of Phase 2 of the Remed1a1 Actlon at the Slte. .Thev
'Remedlal Actlon Work Plan shall prov1de for. constructlon and |

-1mp1ementatlon of ‘the related phase of the remedy set forth in. :
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"_ the 1995 ROD. and achlevement of the Performance Standards, in
accordance w1th this Consent Decree, the 1995 ROD the SOW and
the des1gn plans and spec1f1catlons developed in accordance w1th—~*:~:>

‘ the Remedial Bes1gn Work Plan and approved by EPA Upon its

SN

approval by EgA the Remed1a1 Actlmn Work Plan shall be

?¥ w

Ueable under thlS C%Psent

1ncorporated 1nto and become enfo
’Decree. At the same tlme as they:submlt the Remedlal Actlon Work
Plan,_Settllng Defendants shall submlt to EPA and the State a- »
Health and Safety Plan for fleld act1v1t1es requlred by theif
Remedlal Actlon Work Plan wh1ch conformsvto the appllcable‘
B Occupatlonal Safety and ‘Health Admlnlstratlon and 'EPA v
requlrements 1nclud1ng, but not llmlted to, 29 C F R § 1910 120 . fj
b. The Remedlal Actlon Work Plan shall 1nclude the e
Vv.following (1) the schedule for completlon of the Remedlal .
-Action, (2) method for selectlon of the contractor, (3) schedule
) for developlng and submlttlng other requlred Remed1al Actlon
' plans, (4) methodology for 1mplementatlon of the Constructlon'v
Quallty Assurance Plan, (5) a groundwater monltorlng plan, (Gl
methods for satlsfylng permlttlng requlrements,v(7) methodology
for 1mplementat10n of the_Operatlon and Malntenance Plan,i(s)
methodology for 1mplementatlon of the Contlngency Plan,f
- {(9) . tentatlve formulatlon of the Remedlal Actlon team,rllo)
constructlon quallty control plan (by constructor), and (11)
procedures and plans for the decontamlnatlon of equlpment and the
' dlsposal of contamlnated materlals. The Remedlal Actlon Work

\
Plan also shall 1nclude a schedule for 1mplementatlon of all
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;Remedlal Action tasks 1dent1f1ed in the flnal des1gn submlttal
.and shall 1dent1fy the 1n1t1a1 formulation of the Settllng ’
}'Defendants' Remed1a1 Action- PrOJect ‘Team (including, but- not ~ —--— -
limited tov the Superv1s1ng Contractor) . ] |

c- Upon approval of the k;medlal Actlon Work Plan by

\y
EPA, or approval of any supplemeng thereto, after a rggsonable

opportunlty for rev1ew and commengbby the State, Settllng
"Defendants shall 1mplement the act1v1t1es requlred under the’

Remedlal Actlon Work Plan. Settllng Defendants shall submit to .

" EPA and the State all plans, submittals,.or other deliverables\

) requlred under the approved Remed1a1 Actlon Work Plan in
:’accordance with the approved schedule for rev1ew and approval
pursuant to Section XI.(EPA Approval of Plans and Other
Submissions)’ Unless otherwise. dlrected by EPA Settling
'Defendants shall not commence physical Remedlal Action act1v1t1es
at the Site prior to approval of the Remedlal Actlon Work Planr :
| A'12u' a. Settllng Defendants shall contlnue to implement the |
Remedial Actlonnande&M untll the.PerformancevStandards are |
'achieved and for so long thereafter as'is Otherwise;required>
'under this Consent Decree.. Achlevement of the Performance ,
AStandards shall be demonstrated in accordance Wlth thlS Consent
Decree, the 1995 ROD, and the SOW. | | B
zb; Technlcal Impractlcablllty

i. . Any time after EPA determlnes that Phase 1 of
‘the remedy has been properly completed Settllng Defendants may
;petltlon EPA to rev1se or waive a Performance Standard on - the? -

’
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‘fenv1ronment Settllng Defendants shall also submlt a copy«of

-21 - ‘» ’

:agrounds that 1t is technlcally 1mpract1cable from an engineering

perspectlve to meet such Performance Standard pursuant to -Section

f'121(d) (4) of CERCLA 42 u.s.c. s 9621(d) (4) Settllng ————————— R

Defendants petltlon shall 1nclude (1) an 1dent1f1catlon of each

KN

o Performance ] ndard for whlch a rev1s1on or walver 1s sought

(2) a detalled Justlflcatlon sett ,9 forth the technlgél ba31s

‘&

’_9for the clalm that 1t is technlca-gy 1mpractlcable from an

ey

englneerlng perspectlve to meet the glven Performance Standard

- {3) a- proposed alternatlve Performance Standard for that
contamlnant (4) a descrlptlon of any addltlonal response actlons
1taken or to be taken by Settllng Defendants to ensure that the

‘fWork is or w111 be protectlve of human health and the

env1ronment and that the Work w1ll meet any alternatlve

Performance Standard establlshed pursuant‘to thlS Paragraph “and .
1(5) a demonstratlon that the Work and/or addltlonal response
actlons proposed by Settllng Defendants 1n the petltlon w1ll meet

any alternatlve Performance Standard establlshed pursuant to thlS

B

.paragraph and w111 attaln a degree of cleanup and control of

further releases whlch assures protectlon of human health and the

~the1r petltlon and supportlng 1nformatlon to the State

5ii;f Based on its. rev1ew of the petltlon ‘and’ the o

supportlng documentatlon submltted by Settllng Defendants and
V'other relevant 1nformat10n, and after notlce and an opportunlty

to rev1ew and comment by the State, EPA shall determlne whether

to walve compllance w1th or reV1se any Performance Standard ﬁifq;d,j
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EPA determlnes to grant a petition w1th regard to any’ proposed

'alternatlve Performance Standard and/or any proposed response

,actlons necessary to meet such alternatlve Performance—Standards,- -

Settllng Defendants shall take those actlons necessary, if any,

i»petltloner may prov1de supplemental 1nformat10n or modlfy 1ts'”
',petltlon based on. dlscu831ons w1th EPA : EPA's'determlnatlon o
-regardlng a. petltlon shall be made in- accordance w1th all
"appllcable laws and regulatlons in effect at the t1me of the

. petltlon : If any petltlon to rev1se or walve a Performance .
-Standard is granted by EPA, the SOW and Work schedule shall be
-vrev1sed in such a manner as. EPA determlnes is necessary to o
achieve the alternatlve Performance/Standard and the completlon ;
of the addltlonal response actlons, 1f any, determlned to be
necessary by EPA to meet the’ alternatlve Performance Standards r:ﬂft

s

'and to assure the protectlon of ‘human- health and the env1ronment.}» o

. 111. The determlnatlon of whether attalnment of a:

'Ipartlcular Performance Standard 1s technlcally 1mpract1cab1e w111 \
“be made by EPA, and 1t w111 be based on the englneerlng |

. fea31b111ty and rellablllty of the remedy Such determlnatlon'i
:;shall be blndlng on. Settllng Defendants, shall be 1n EPA's sole;ift,=5
-dlscretlon, and shall not be subject to the dlspute resolutlon ;,

Aprocedures prov1ded for 1n Section XIX (Dlspute Resolutlon) of e

~this Consent Decree, except ‘that Settl;ng Defendants may;rnvoke;;fﬁ-;7' .
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" the procedures set forth in- Paragraph 64 of Sectlon XIX (Dlspute .
.“Resolutlon) to dlspute the selectlen of an alternatlve

Performance Standard or addltlonal response actlon necessary-te~~*_.v~

5meet such'an alternatlve'PerformancefStandard other.than one

,proposed 1n a petltlon 2 :i‘,-.gﬁgg‘

51&( Any petltlon gr“fted pursuant to th%? Paragraph
ishall be sub]ect to the prov1s1on:fof Sectlon VII of thls Consent

‘1Decree (Remedy Rev1ew) and Sectlon 121(c) of CERCLA 42 U S C §

hv;'h If a petltlon is rejected ‘a. subsequent
petltlon w111 be cons1dered by EPA only 1f EPA determlnes that 1t

71s based on 51gn1f1cant new Slte spec1flc data whlch could not

Luhave been developed at the tlme the prev1ous petltlon was.y
'submltted | | : ’ | .. |

gVi?' Unless expressly modlfled by EPA's dec1s1on on ;f“yfk
the petltlon submltted by Settllng Defendants,'all requlrements {*;;

of thls Consent Decree shall contlnue 1n force, and the grantlng ;,i

' »of a walver or rev1s1on of a Performance Standard by EPA shall

:not relleve Settllng Defendants of thelr obllgatlon‘to (a) attaln‘,gpf
'Performance Standards for any contamlnants for wh1ch EPA has not

spec1f1ca11y granted a walver or rev1s1on or (b) complete any

other obllgatlon under thlS Consent Decree, 1nclud1ng any :fi"'f?slﬁ;”'w

obllgatlon to achleve any alternatlve Performance Standard or to

“conduct any 1ong term monltorlng .
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ia.'v If EPA determlnes or. if Settllng Defendants propose

.

Aand EPA agrees that modlflcatlon to the work spec1f1edwtn—themsew—- -

and/or in workiplans developed purfuant to the SOW is necessary

-_’to achleve and'malntaln the Performance Standards or to carry out

and malntaln the effectlveness ofsfhe remedy set fort:f'

1995 ROD EPA may requlre that su-f modlflcatlon be 1ncorporated

’1n ‘the SOW and/or such work plans Prov1ded however, that a

_ modlflcatlon may only be requlred pursuant to thlS Paragraph to

the extent that 1t is con31stent w1th the scope of the remedy

' selected in the 1995 ROD.,

b; For the purposes of thlS Paragraph and Paragraphs 46

;. and. 47 only, the'"scope of the remedy selected in. the 1995‘

_'ROD“ is the performance of Phase 1 of the remedy (* Phase iv),

and to the extent requlred pursuant to - subparagraph c., below,

‘Phase 2 of the remedy Phase 1 1ncludes the follow1ng

i; extractlon and ex-situ blologlcal treatment of

1contam1nated groundwater extracted 1n ‘the- v101n1ty of the former ’

fcell dlsposal area, spec1f1ca11y "hot spots" in the shallow

aqulfer .and. contamlnated groundwater 1n the bedrock aqulfer, ,:Tf ;j{fl.

"followed by relnjectlon to: the groundwater or, dlscharge to "

surface water and 1ong term monltorlng of the groundwater and :

surface-water;~“

fii. Implementatlon of processes to secure that

: 1nst1tut10nal controls -are -in place, 1nclud1ng the placement of

_restrlctlons on;the 1nstallatlon and'useﬂof.groundwater_wells ati
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the Site, and limitations'on the future use-of the Site; .
,'111. Plannlng and 1mp1ement1ng a hydrologlc and

4vegetatlon monltorlng program to monltor 1mpacts to potentiallyn———‘s-

_ affected wetlands

The performance;oﬁ a study to determlne if

’natural attenuatlon can reduce th'iremalnlng contamln%hts in the

. f‘ B
_groundwater to maximum contamlnanw,levels (fMCLs ). w1th1n an -

&3

_acceptable tlme frame through obtalnlng sequent1a1 rounds of
| groundwater quallty data, allow1ng that a determlnatlon be made o
h‘as to whether the-plume has reached equlllbrlum condltlons or ;
continues to attenuate.A The study w111 assess the 1ntr1n51c
capablllty of the aqulfer to naturally reduce contamlnantS\“i

7 c. . As prov1ded in- the 1995 ROD Phase 2 of the remedy
(Phase 2") may be requlred by EPA 1f after 1mp1ementat10n of
Phase 1 groundwater monltorlng results contlnue to exceed
erformance Standards and the natural attenuatlon study requlred' o
_as part of Phase 1 1nd1cates that natural attenuatlon has llttlelf_dv
"potentlal in redu01ng ground water contamlnatlon to levels that
) meet- Performance Standards w1th1n a reasonabie tlmeframe, as set;;
forth in the 1995 ROD unless Settllng Defendants demonstrate
that achlev1ng Performance Standards in Phase 2 1s technlcally
»}1mpractlcable in- accordance wlth paragraph 12 b _,EPA's;de01s1on;3 :
with respect to the 1mp1ementat10n of Phase 2 (but not w1th “
respect to a petltlon requestlng that EPA rev1se or walve a

‘performance standard) shall be deemed a determlnatlon regardlng

.fthe adequacy of the remedyfwrthln;the{meanlng ofiSect;on 113(3) ¢f~§5?ﬁ
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of CERCIA, 42 U.S.C. § 9613(j), and shall be subject to the

- dlspute resolution prov151ons of Paragraph 64 Phase 2 shall

‘1nclude the follow1ng - o " S S

e
e

| i} extraction and exésltu blologlcal treatment of
3_extracted contamlnated groundwaterain.an .expanded area and for an
expanded duratlon in the v1c1n1t?%of the\former cell dlsposal
'Q;area, followed by relnjectlon to ;he groundwater or,.1f(
;groundwater relnjectlon is not fea81ble, dlscharge to surface
,water;. | .‘
| fi. Chemical_pretreatment, if.neéded, to removed
‘ inorganic contaminants'prior-to'the biological'treatment»uniti:
o , . - A :
tiii.ulong4term:monitoring?of-groundwater:and surface

‘water. | “ | | \ o

d. | If Settllng Defendants object to any modlflcatlon
determlned by EPA ‘to be necessary pursuant to thls Paragraph
they may seek dlspute resolution pursuant to Sectlon XIX (Dlspute |
'fResolutlon), Paragraph 64 (record rev1ew) .The SOW and/or.
vrelated work plans shall be modlfled 1n accordance with- f1nal
‘resolutlon of the dlspute | | |

e. Settllng Defendants shall 1mp1ement any work
requlred by any modlflcatlons 1ncorporated in. the SOW and/or ‘in
fwork,plans developed purSuant_to-thetSQW in accordance.w1thithlsif
Paragraph. L | | |

£. v'Nothing in this Paragraph"shali behconstrued to_'

‘limit EPA's authority to require-perfOrmancesof further response -
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: _actlons as otherw1se prov1ded in this Consent Decree.

14. Settllng Defendants acknowledge and agree that nothlng in.

'thls Consent Decree, the SOW, or the Remedlal De91gn or—Remed1al~——-

Actlon Work Plans constltutes a warranty or representatlon of any

W_Standards
Settllng Defendants shall prlor to any off Slte
\Hshlpment of Waste Materlal from the Slte to an out of ‘state waste
management. fac111ty, prov1de wrltten notlflcatlon to the
‘approprlate state env1ronmental off1c1al 1n the rece1v1ng
.facility's. state and to the EPA Pro;ect Coordlnator of such.
:,shlpment of Waste Mater1a1 However, this notlflcatlon |
,,requlrement shall not apply to’ any off Slte shlpments when the
total volume of all_such,shlpments w111,not»exceed 10 cubic =
yards. 7 | iv- ., ‘ | B

| a. Settllng Defendants shall 1nc1ude 1n the wrltten

'notlflcatlon the- follow1ng 1nformatlon, where avallable-‘(l) the

d_name and locatlon of the fac111ty to whlch the Waste Mater1a1 are

'."to be shlpped (2) the type and quantlty of the Waste Mater1a1 to 2

:be shlpped (3) the expected schedule for the shlpment of the ;'AV.“

| Waste Materlal and (a) the method of transportatlon.' Settllng

fDefendants shall notlfy the -state in wh1ch the planned rece1v1ng
-fac111ty 1s 1ocated of major changes in the shlpment plan,»such

‘as a dec131on to sh1p the Waste Materlal to another fa0111ty

: w1th1n the -same state or to a fa0111ty in another state._fy
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b. The 1dent1ty of the receiving fac111ty and state w1ll

- be determlned by Settllng Defendants follow1ng the award of the

5contract for Remedlal Actlon.constructlon. Settllng Defendants«———-'

'Lshall prov1de“the 1nformat10n requéred by Paragraph 15 a as soon

as practlcablv after the award of ﬂhe contract and before the

Waste Materlal is actually shlppeﬁs o

ﬁ'716,, Eﬁriﬁdié;Eéiiéﬂ.~ Settllng Defendants shall conduct any
.studles ‘and 1nvest1gatlons as requested by EPA, in order to
permlt EPA to conduct revlews of whether the Remed1a1 Actlon 1s
protectlve of human health and the env1ronment as requlred by }
Sectlon 121(c) of CERCLA and any appllcable regulatlons.ji

S 17. c If EPA

-

determines, at any'time,»that the RemedialfAction is.not'

%»protectlve of human health and the env1ronment EPA may select -
further response actlons for the Site 1n accordance w1th the ‘
requlrements of CERCLA and the NCP .'v.n . _" "A*'s

18, bppgxngnigy;Ig;ggmmgnL; Settllng Defendants and, 1f »
C requlred by Sectlons 113(k)(2) or . 117 of CERCLA the publlc, w111 j
'be prov1ded w1th an opportunlty to comment on any further o
response actlons proposed by EPA as a result of the reviewh
.conducted pursuant to Sectlon 121(c) of CERCLA and to submlt

written comments for the record durlng the comment perlod

19,

Response Actions. ~If;EPA-selectS'further,responsé:aétions'fpg°gvj_f

. » : [ R ) - . . .'//‘ . . . . N
- -the Site, Settling Defendants shall undertake,such“further
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;Paragraph 80 of Sectlon XXI (Cove

‘,pursuant to Paragraph 64 (record rev1ew)
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response actions to the extent that the reopener condltlons in

tParagraph 79 or Paragraph 80 (Unlted States'»reservatlons of
-11ab111ty based on unknown condltlons oY new’ 1nformatron) are- ————— -
' satlsfled ' Settllng Defendants mag 1nvoke the procedures set

‘forth in Sectmon XIX (Dlspute Resoiutlon) to dlspute (1) EPA's

§
nts Not. To Sue by Plalntlff)

.adetermlnatlon that the reopener c§%d1tlons of Paragraﬁh 79 or '

. are satlsfled (2) EPA's determlnatlon that the Remedlal Act;on
'1s not protectlve of human health and the env1ronment or (3)
';EPA's selectlon of the further response actlons V Dlsputes »

-pertalnlng to whether the Remed1a1 Actlon is protectlve or to

EPA's selectlon of furthbr response actlons shall be resolved

P

«20,‘isgbmigsigng_gf;élans; If Settllng Defendants are:

;requlred to’ perform the further response actlons pursuant to

lParagraph 19, they shall submlt a plan for such work to EPA for

approval in accordance w1th the procedures set forth 1n Sectlon,_,

;VI (Performance of the Work by Settllng Defendants) and shall

_1mplement the plan approved by EPA 1n accordance w1th the -

prov131ons of thls Decree B
SN

'él. Settllng Defendants shall use quallty assurance, quallty

".control and cha1n of custody procedures for all treatablllty,v
‘des1gn, compl;ance and monltorlng samples 1n accordance w1th "EPA
"Requlrements for Quallty Assurance PrOJect Plans for

'Env;ronmental:Data;Operatlon," (EPA.QA/RS—'"Preparlng Perfect

<
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» PrOJect Plans,' (EPA /600/9 88/087); and subsequent amendments to
such guldellnes upon notlflcatlon by EPA to Settllng Defendants‘
\of such amendment Amended guldellnes shall apply only—te~-~~—?~—+ -
'fprocedures conducted after such notlflcatlon ' Prlor to the

= commencement of any monltorlng prqgect under thlS Consent Decree,

ﬁ;

>5ASett11ng Defendants shall submlt %% EPA - for approval ﬁafter a-»'

freasonable opportunlty for rev1ewgand comment by the State, a.’
oy fsQuallty Assurance Progect Plan ("QAPP“)‘that 1s cons1stent w1th
» rthe SOW ‘the NCP and appllcable guldance documents. If relevant Vl -
hto the proceedlng,_the Partles agree that valldated sampllng data _-~
1generated 1n accordance w1th the QAPP(s) and rev1ewed ‘and
| approved by EPA shall be admlss1b1e as’ ev1dence, w1thout
-{:objectlon,_ln any proceedlng under thlS Decree.o Settllng
R Defendants shall ensure that EPA and State personnel and thelr
;.authorlzed representatlves are. allowed access at: reasonable tlmes
'to all 1aborator1es utlllzed by Settllng Defendants in
1mplement1ng this Consent Decree in addltlon, Settllng
o Defendants shall ensure that such laboratorles shall analyze all
: samples submltted by EPA pursuant to the QAPP for quallty |
1;assurance monltorlng Settllng Defendants shall ensure that the
"laboratorles they utlllze for the ana1y51s of samples taken
-pursuant to thlS Decree perform all analyses accordlng to
accepted EPA methods Accepted EPA methods cons1st of those
12 methods whlch are documented 1n the “Contract Lab Program |

Statement of Work for Inorganlc Analy51s" (Rev151on No 11 1992)

'_and the "Contract Lab Program Statement of Work for Organlc
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. or other equihalent methods may by

fSettllng Defendants shall ensuref?hat all laboratorlei

- 3'1'__

Analys1s," (Revision No "9 1994), and any amendments made

: thereto durlng the course of the 1mplementat10n of thls Decree

If analyses are requlred for whlch methods are not available-—~~—~>p

’

f_through theseedocuments, Amerlcan Soc1ety for Testlng Materlals

Efused 1f approved by EPA.

they use -
¥

for analys1s of samples taken pur uant to th1s Consent Decree

S

l

Vlifpart1c1pate in an EPA or EPA-equlvalent QA/QC program Settllng
:e:Defendants shall ensure that all f1e1d methodologles utlllzed 1nj:
‘collectlng samples for subsequent analys1s pursuant to thlS |
'-Decree w111 be conducted in - accordance w1th the procedures set

‘.~forth in the QAPP approved by EPA

‘f2_.- Upon request Settllng Defendants shall allow spllt or' _i-

e'dupllcate samples to be taken by EPA and the State or. thelr

authorlzed representatlves Settllng Defendants shall notlfy'EPA

not less than 28 days in advance of any sample collectlon
-act1v1ty unless shorter notlce is- agreed to by EPA In addltlon;rv
-EPA shall have the rlght to take any addltlonal samples that EPA :
b-deems necessary EPA agrees to- notlfy Settllng Defendants not ;’_7'
less than 7 days 1n advance of any sample collectlon act1v1ty 1t qfff?l

lllntends to perform 1ndependent of Settllng Defendants 1nvolvement

(i. e., other than the collectlon of sp11t samples),»unless a .

:fshorter notlce is agreed to by the Partles Upon request EPA
‘shall allow Settllng Defendants to take Spllt or dupllcate'-,‘
.:samples of any samples 1t takes as part of the . Plalntlff'

'overs1ght of Settllng Defendants' 1mplementat10n of the Work :,ér"' o~
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23. Settllng Defendants shall submlt to EPA copies of the

‘results of all sampllng and/or tests or other data obtained or
'generated by or on behalf of Settllng Defendants with respect-to— --

.the implementation of Work under this Consent ‘Decree w1th1n 30
N 3

days of the date when those results or data become avallable to

'Settllng Defendants, unless EPA agrees otherwise. " %

24, Notw1thstand1ng any prov191on of this Consent Decree, the

':’Unlted States hereby retalns all of 1ts 1nformat10n gatherlng and

1nspectlon authorltles and rights, 1nc1ud1ng enforcement actlons'“
,related thereto, under CERCLA RCRA and any other appllcable
statutes or regulations. _ — |

25. If the Slte,'or any other property where access and/or
1and/water ‘use restrlctlons are needed to 1mplement thls Consent
Decree, is owned or controlled by persons other than any of"
'Settling_Defendants, Settling Defendants shall use .best efforts
‘to_secure from suCh persons-‘ | |

a. an agreement to prov1de access thereto for Settllng

'Defendants,‘ as well as for the Unlted States on behalf of
EPA, and the State, as well as thelr representatlves
(1nclud1ng contractors), for the purpose of conductlng ;anyhl_‘l
-act1v1ty related to this Consent Decree, 1nclud1ng,- but not |
“limited to, the following:actiVitiesiu" !
| " i. Monitoring the Work;
'li: ‘Verifying any data-or:information,submitted'to'

© the United States;
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Vmanner that would 1nterfere w1th or adversely affect the

._33‘_ .

'iii. Conductlng 1nvest1gat10ns relating to

contamlnatlon at or near the Slte,
iv.; Obtalnlng samples, - _ e e

C VL. Assess1ng the need for, plannlng, or-

dltlonal response attlons at or near the Site;
i Implementlng th;:Work pursuant to- the
‘ _ F %

implementing a

>,cond1tlons set forth 1n Paragraphi83 of thls Consent ‘Decrée;

v11.» Inspectlng and copylng records, operatlng -
tﬂogs, contracts, or other documents malntalned or' generated by

Settllng Defendants or thelr agents,. con81stent w1th Sectlon

, XXIV (Access to" Informatlon),-.

vv111 Asse581ng Settllng Defendants' compllance

'w1th thlS Consent Decree, and __:1 ﬁ “~f.,.f" lﬁ"~*,h

ix; Determlnlng whether the Slte or. other property

is be1ng used 1n a manner that is prohlblted or restrlcted or-'*”f°:

that may need to be prohlblted or restrlcted by or pursuant to

'th1s Consent Decree,

. b.v an agreement,‘ nforceable by Settllng Defendants and
the Unlted States w1th any entlty whlch owns or controls such 3_3f”

property, to ablde by any obllgatlons and reStrlCtlons S

’-establlshed regardlng the Slte, 1nclud1ng obllgatlons that arev

necessary to 1mp1ement ensure - non 1nterference w1th -or ensure

the protect1venéss of the remedlal measures to be.performed

-_pursuant to th1s Consent Decree or restrlctlons concernlng thelr

refralnlng from u81ng the Slte, or such other property, in any
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,1ntegr1ty or protectlveness of the remedlal measures to be

1mplemented pursuant to this Consent Decree,_-

e, 1f EPA so requests, the execution and’ recordation-in——- -

'the ‘Recorder's. Offlce or Reglstry of Deeds or other approprlate
. ;g!
¢1and records offlce of St. Lawrence County, New York of an-

‘ easement, runnlng w1th the 1and .hjat (1) grants a rléht of

access for the purpose ‘of conduct;;g any act1v1ty related to this
‘Consent Decree, 1nclud1ng, but not 11m1ted to, those act1v1t1es'
11sted 1n Paragraph 25(a) of thlS Consent Decree, and (ii) grants

the rlght to enforce the land/water use restrlctlons llsted in

: fParagraph 25(b). of thls Consent Decree, or other restrlctlons“

that EPA determlnes are necessary to 1mp1ement ensure non-h
"glnterference w1th or ensure the protectlveness of the remed1al
;measures to be performed pursuant ‘to this Consent Decree The
access rlghts and/or r1ghts to enforce 1and/water use’ | |
restrlctlons shall be granted to one or- more of the follow1ng
persons,vas determlned by EPA: I |

'i. the United States, on-: behalf of EPA and 1ts

representatlves,"
’ii; the State and its representatlves,
1111. the other Settllng Defendants and thelr
representatlves, and/or . o

iv. other approprlate grantees

d.. Wlthln 45 days of the date of a request therefor by f““'

EPA Settllng Defendants shall submlt to EPA for rev1ew and

approval w1th respect to such property
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i » A draft easement that 1s enforceable under the

laws of the State of New York, - free and clear of all prlor liens o
fand encumbrances (except as approved by EPA), and acceptable SUEE

‘under the Attqrney General s TltleiRegulatlons promulgated

'*_

USC §255 ‘and g

k&- ‘!

"a current tltl'_':;_‘ ommltment or report‘lﬁ prepared

,.\5;&.&

ment of Justlce S_tandar_ds_f.o_r

| .lei;_e_d_S_t.aLQS (1970) (the "Standards") s
”., Wlthln 15 days of EPA's . approval and acceptance of the easement
'1Sett11ng Defendants shall update the tltle search and 1f 1t 1s
.fdetermlned that nothlng has" occurred since the effectlve date of _f; J
the commltment or. report to affect the tltle adVersely,~the ,1f!'\” 1
_easenient: shall be recorded w1th the Recorder s Offlce or Reglstry;fﬁ”

' of ‘Deeds or other approprlate offlce of St Lawrence County

Wlthln 30 days of the recordlng of the easement, Settllng

Defendants shall prov1de EPA w1th flnal tltle ev1dence acceptableyg

‘under the Standards, and a certlfled copy of the or1g1na1
grecorded easement show1ng the clerk's recordlng stamps
' ;26. a. If any access or land/water use restrlctlon agreements;h;:j
’-‘requlred by Paragraphs 25(a) or 25(b) of thlS Consent Decree are;:

. not - obtalned w1th1n 45 days of ‘the date of entry of thls Consent

Decree, or any access easements or restrlctive easements requlred L

‘-‘by Paragraph 25(c) of thls Consent Decree are not submltted to

'

-_fEPA in draft form w1th1n a5 days of the date of EPA's request ,ﬂfd’7" S

‘therefor, Settllng Defendants shall promptly notlfy the Unlted

poL
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-

States in wrltlng, and shall include in that notlflcatlon a

summary of the steps that Settllng Defendants have taken to
attempt to comply w1th Paragraph 25 of thlS Consent Deeree ~The—— -
» Unlted States may, ‘as it deems approprlate,'ass1st Settllng

,;Defendants in obtalnlng access or”land/water use restrlctlons,“‘

e

 either in the form of contractual?agreements or in thg:form of

auAll costs 1ncurred by the e

?'wanlted States 1n obtalnlng such access and/or land/water use
"'Vrestrlctlons, 1nclud1ng, but not 11m1ted to,.the cost of attorney'

‘tlme and the amount of monetary cons1deratlon pald shall be

deemed Future Response Costs

«

' _b.ﬁ If EPA determlnes that land/water use restrlctlons 1nv

o the form of state or 1ocal 1aws,}regulatlons, ordlnances or otherpif

governmental controls are needed to 1mplement the remedy selected”‘

-1n the ROD ensure the 1ntegr1ty and- protectlveness thereof or‘

. ensure non- 1nterference therew1th Settllng Defendants shall

cooperate w1th EPA's efforts to secure such governmental

"controls.

Aaﬁ27,~ Notw1thstand1ng any prov131on of thlS Consent Decree, the

‘:-Unlted States retalns all of 1ts access authorltles and rlghts,

1nc1ud1ng enforcement authorltles related thereto, under CERCLA,;'P

4 RCRA and any other appllcable statute or regulatlons o

"28; In addltlon to any other requlrement of thlS Consent

= Decree, Settllng Defendants shall subm1t to EPA and the State o

iwrltten monthly progress reports that. (a) descrlbe the actlons T

N
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'whlch have been taken toward achieving compllance with thls
"Consent Decree durlng the_prev1ousvmonth; (b) 1nc1ude a summary
'_of'all'results of-sampling and'teSts'and all other data-reeeived— -
or generated by Settllng Defendan%s or their contractors or ;
agents in. performlng the Work in the prev1ous month (c) 1dent1fy
;all work plans, plans and other dgllverables requlredgby thlS
"Consent Decree completed and subégtted durlng the preélous month

,(d) descrlbe all actlons,\lnclud1ng, but not llmlted to,,data
-fycollectlon and 1mplementatlon of . work plans, whlch are scheduled

for the~next's1x weeks and prov1de other 1nformatlon~relat1ng to:f

,the progress of constructlon, 1nclud1ng, ‘but not llmlted to, |
C crltlcal path dlagrams, Gantt charts and- Pert charts, (e) 1ncludegy
‘»'1nformatlon regardlng percentage of completlon, unresolved delays"
encountered or ant1c1pated that may. affect the future schedule o

- for 1mplementatlon of the Work and a descrlptlon of efforts madeff'

" to m1t1gate those delays or- ant1c1pated delays, (f) 1nclude any

".modlflcatlons to the work plans or other schedules that Settllngku

1vDefendants have proposed to EPA or that have been approved by

'EPA and (g) descrlbe all act1v1t1es undertaken 1n support of the,.
Cbmmunlty Relatlons Plan durlng the prev1ous month and those to

be undertaken 1n the next six weeks Settllng Defendants shall
submlt these progress reports to EPA and the State by the 15th o
| h_day of every month following . ‘the lodglng of thls Consent Decree»d;f;r
until EPA notlfles Settllng Defendants pursuant to Paragraph 47 b

of Sectlon XIV (Certlflcatlon of Completlon) The Partles may

_vagree ‘to vary the frequency and due dates of the monthly progress SRR
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reports} If requested by EPA, Settling.Defendants shall.also ,
provide-briefingS'for EPA to discuss the,progress’of the Work.
EPA'will provide at least 72 hours notice in advance of-any :mm—#—w o
requested brleflng, except in emergency response s1tuat10ns

29. Settllng Defendants shall. notlfy EPA of any change in the

performance of any act1v1ty, 1nc1§d1ng, but not 11m1ted to, data
collectlon and 1mp1ementatlon of work plans, no later than 7 days
prioxr to the performance»of the act1v1ty.

"30, Upon the occurrence of any- event durlng performance of
the Work that Settllng Defendants are requlred to report pursuant .

‘to Section 103 of CERCLA or Sectlon 304 of the Emergency Plannlngf

- and Community RightPto-know Act ("EPCRA"), SettllngrDefendants.

shall within 24 hours of the dlscovery by Settling Defendants or
‘their contractor of the onset of such event orally notify the EPA
* Project Coordlnator or the Alternate EPA Project Coordlnator (in
the event of the unavallablllty of the EPA PrOJect Coordlnator),
_1orh in the event that-nelther the EPA PrOJect Coordlnator or
3A1ternate EPA Project: Coordlnator 1s avallable, the Chlef of the
lvNew York Remedlatlon Branch, Emergency ‘and Remedlal Response
D1v1s1on, EPA Region II Unlted States Env1ronmental Protection .,
' Agency These reportlng requlrements ‘are in addltlon to the |
' reportlng requlred by - CERCLA Section 103 or EPCRA Sectlon 304

31. Wlthln 20 days of the oral notlflcatlon of an event of
the type referred to in the precedlng Paragraph Settllng

yv Defendants shall furnlsh to Plalntlffva'wrltten report, s1gned by
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the Settllng Defendants' Project Coordlnator, settlng forth the -
.events Wthh occurred and the measures taken, and to be taken, in
response thereto Wlthln 30 days of the conclu51on of -sueh an--—- fé

%
- all actlons t§ken in- response thereto

event, Settllng Defendants shall submlt a report settlng forth

32. Settllng Defendants shall%submlt all plans, réports, and
.vdata requlred by Sectlon VI, aboé% the SOW the EPA approved
Remed1a1 De51gn Work Plan, the EPA approved Remedlal Actlon Work '
Plan, or any other approved plans to EPA in accordance w1th the:»A
schedules set forth 1n Sectlon VI above, the SOW and such
approved plans 4 | _ ‘

33; All reports and’ other documents submltted by Settllng
iDefendants to EPA (other than the monthly progress reports’j
referred to above) whlch purport to document Settllng Defendants'v
compllance with the terms of thls Consent Decree shall be 51gned it»f
by an authorlzed representatlve of Settllng Defendants

XI.

t34; After rev1ew of‘any plan, report or: other item whlch 1s
'"requlred to be submltted for approval pursuant to- thlS Consent
Decree, EPA after reasonable opportunlty for’rev1ew and comment

vby the State, shall (a) approve, in whole or 'in part the -
subm1551on, (b) approve the subm1s51on upon spec1f1ed condltlons,v,'('
(c) modify the subm1551on to cure the def1c1en01es, (d)‘F

dlsapprove, in whole or in part the subm1531on,-d1rect1ng that
‘Settling" Defendants modlfy the subm1531on, or. (e) any comblnatlon :

_.of the above. However, EPA shall not modlfy a subm1351on w1thout
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flrst prov1d1ng Settllng Defendants at least one notlce of
{def1c1ency and an opportunlty to cure within 30 days, except
. where to do so would cause serlous dlsruptlon to the Work or: ve_;—— -
where prev1ous submlss1ons have be;n dlsapproved due to materlal

'r'

defects and the def1c1enc1es in thévsubm1s51on under r

‘s‘,"‘ .

cons1derat10n 1nd1cate a bad fa1tﬁ lack of effort to subm1t an
acceptable dellverable : Any notlce of dlsapproval shall spec1fy “
reasons for such. d1sapprova1 | ’

35. 1In the eVent'of apprOval approval upon condltrons, or .
smodlflcatlon by EPA, pursuant to Paragraph 34(a), (b), or (c%,
;Settllng Defendants shall proceed to take any actlon requlred by
'1rthe plan, report or . other 1tem, ‘as approved or modeled by EPA"
subject only to thelr rlght to 1nvoke the Dlspute Resolutlon |
procedures set forth 1n Sectlon XIX (Dlspute Resolutlon) w1th
respect to the modlflcatlons or condltlons made by EPA. In the
event that EPA modlfles the subm1s31on to cure -the def1c1enc1es>
pursuant to Paragraph 34(c) and the subm1ss1on has a materlal

defect EPA retalns 1ts rlght to seek stlpulated penaltles, as

' v.prov1ded in Section XX (Stlpulated Penaltles)

."36,, a. Upon recelpt of a notlce of d1sapprova1 pursuant to ;»
3Paragraph 34(d), Settllng Defendants shall w1th1n 21 days or

such 1onger time as spec1f1ed by EPA 1n such notlce, correct the 1»L

“-_def1c1enc1es and resubmlt the plan, report .or other 1tem for

approval Any stlpulated penaltles appllcable to the subm1ss1on,~
as prov1ded in Sectlon XX, shall accrue - durlng the 21 day perrod

';or otherw1se spec1f1ed perlod but shall not be payable unless the :
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resubmlss1on is dlsapproved or modlfled due to a materlal defect
. as prov1ded in Paragraphs 37 and 38

b.' Notw1thstand1ng the recelpt of a notice of"—~~“=ww—4—~—'-

dlsapproval pursuant to Paragraph.§4(d), Settllng Defendants

shall proceedp-at the dlrectlon o‘ 'PA; to take any_actiOn»

rrequired by any non def1c1ent porv;on of the submlss1g%

.‘.3: .

'Implementatlon of any non- def1c1e;t portlon of a subm1ss1on shallf
‘not relleve Settllng Defendants of any 11ab111ty for stlpulated .
penaltles under Sectlon XX (Stlpulated Penaltles) e

37.u In the event that a resubmitted plan, report or. other

.o

item, or portlon thereof 1s dlsapproved by EPA EPA may agaln
requlre Settllng Defendants to correct the def1c1enc1es, 1nf"
. accordance w1th the precedlng‘Paragraphs o EPA also retarns the
rlght to modlfy or develop ‘the resubmltted plan,'report or other ;"
item. Settllng Defendants shall 1mplement any such plan, report |
or item as modlfled or . developed by ‘EPA, subject only to thelr
,'rlght to 1nvoke the procedures set forth in Sectlon XIX (Dlspute
, Resolutlon) - | | |
38.-:If upon resubmlss1on, a plan, report or . 1tem is v |
dlsapproved or modlfled by EPA due to a materlal defect Settllngvffﬂf
Defendants shall be deemed to have falled to submlt such plan, ‘
_report or 1tem tlmely and adequately unless Settllng Defendants
E"lnvoke the dlspute resolutlon procedures set forth in Sectlon XIX
(Dlspute Resolutlon) .and EPA's actlon is overturned pursuant to ff[

-that Sectlon. The prov1s1ons of Sectlon XIX (Dlspute Resolutlon)fu

’and Sectlon XX. (Stlpulated Penaltles) shall govern the
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Vvstipulated pehaltiesfshall accruéﬁ

in - Sectlon XX, from the date on w»
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1mplementatlon of the Work and accrual and payment of any

_,stlpulated penaltles durlng Dlspute Resolutlon. If EPA'

"dlsapproval or modlflcatlon is upheld or 1f Settllng Defendants-—~l¥-

“3«.

- »do not challenge EPA's dlsapproval%or modlflcatlon by 1nvok1ng

‘the. dlspute resolutlon procedures set forth in Sectlon XIX,

o

i,

or such v1olatlon,

gés prov1ded

B
'1ch the 1n1t1a1 subm1381on was

orlglnally requlred

39 All plans, reports, and other 1tems requlred to be"

‘submltted to EPA under thlS Consent Decree shall upon approval

‘or modlflcatlon by EPA, be enforceable under thlS Consent Decree.~n'*

n the event EPA approves or modlfles a portlon of a plan,'»i;flfifgj*f

report, . or other 1tem requlred to be submltted to 'EPA under thlS 7f”ﬂ‘

-

Consent Decree, the approved or. modlfled portlon shall be

2

~enforceable under thlS Consent Decree - ,9;,

ij. m_cm_cm@mam&s o

40.; Settllng Defendants 1dent1fy, and EPA approves, John

_Pentllchuk as thelr de31gnated PrOJect Coordlnator,nand EPA -
'1dent1f1es Robert Nunes as 1ts des1gnated PrOJect Coordlnator
fi(see Sectlon XXVI Notlces and Subm1851ons) Wlthln 20 days of
H'lodglng thls Consent Decree, Settllng Defendants and EPA w111 flf‘?'

qnotlfy each other, in wrltlng, “of the name, address and telephone,,;gw_

number of . ‘their respectlve de91gnated Alternate Pro:ect

-Coordlnators If a Pronect Coordlnator or Alternate PrOJect
‘Coordlnator 1n1t1ally de81gnated is changed the 1dent1ty of the

"successor w1ll be glven to the other Partles at least 5 worklng

Ty
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days before the changes occur, unleSs'impracticable, but in no.
- event later than the actual day the change is made. The Settling .
Defendants' PrOJect Coordlnator shall be subject to dlsapprovaln———='
by EPA and shall have the technlcal expertlse sufflclent to |
,adequately oversee all aspects ofgghe 'Work ~ The Settllng :
Defendants' Progect Coordlnator sﬁall not - be an attoriey for any
of the Settling. Defendants 1n thl matter.ﬁ He or. shefmay ass1gnA~
other representatlves, 1nc1ud1ng other contractors, to serve as a
1;.Slte representatlve for over81ght of performance of dally

operations durlng remedlal act1v1t1es.' . ‘
41. Plalntlff may des1gnate other representatlves,.1nc1ud1ng,“
'but not llmlted to, EPA and State employees, and’ federal and
“State contractors. and consultants, to observe and monltor the
progress of any act1v1ty undertaken pursuant to thlS Consent
‘Decree. EPA's PrOJect Coordlnator and Alternate PrOJect
Coordlnator shall have the authorlty 1awfully vested in a
‘Remedial Project Manager ("RPM") and an On Scene Coordlnator'
'("OSC") by the Natlonal Contlngency Plan, 40 C. F R Part 300 th _
'baddltlon, EPA's Pro;ect Coordlnator or Alternate PrOJect .

Coordinator shall have authorlty,‘con51stent w1th the Natlonal -
7.Cont1ngency Plan, to halt any Work requlred by thlS Consent -
“.Decree and to take any necessary response actlon when s/he
‘determines that condltlons at the Slte constltute an emergency
ps1tuatlon or may. present an 1mmed1ate threat to publlc health or
welfare or the environment due to release or threatened release.'

of Waste Materlal.
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42. - Settllng Defendants' PrOJect Coordlnator shall be
ayailahle to meet with EPA at EPA's request. - ,
© XIII. ASSURANCE OF ABILITY TO COMPLETE WORK—-—— ===~
43. Wlthln 30 days of entry oﬁ th1s Consent Decree, Settllng |
Defendants shall establlsh and marntaln flnanc1a1 securlty in the
»amount of . $1 500 000 by demonstra-ing that one or morq of the.

; &
'qulrements of 40 C. F R. Part

Settling Defendants satisfy the rf
264. 143(f), and Settllng defendants shall resubmlt sworn_
- statements conveylng the 1nformat10n requlred by 40 c. F R. Part
264 143(f) annually, on the annlversary of the effectlve date of- T
this Consent Decree In the event that EPA determlnes at any
tlme that the f1nanc1al ‘assurances: prov1ded pursuant to th1s"
Sectlon are 1nadequate, Settllng Defendants shall w1th1n 30 daysi
- of recelpt of notice of EPA's determlnatlon, obtaln and present o
to EPA for approval addltlonal f1nanc1al assurances meetlng the :
requlrements of thlS Sectlon ' Settllng Defendants' 1nab111ty to
demonstrate f1nanc1al ablllty to complete the Work shall not f
-excuse performance of-any act1v1t1es requlreduunder.thrs Consent
,Decree, ' | - ‘ | ‘ l ;_ |

44. If Settllng Defendants can show that the estlmated cost
- to complete the remalnlng Work has dlmlnlshed below the amount
set forth in Paragraph 43" above after the effectlve date of thls
.. Consent Decree, Settllng Defendants may, ‘on any annlversary of
the -effective date of thlS Consent Decree, or at any other tlme

agreed to by the Partles, reduce. the amount of the f1nanc1al

securlty provided under th1s Sectlon to the estlmated cost of the
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‘remaining work to be performed Settllng Defendants shall submlt
a proposal for such reductlon to EPA 1n accordance with the
requirements of thls,Sectlon, and may reduce’the amount—ofnth en—f—i-
securlty upon= approval by EPA. In the event of a dlspute,

© Settling Defendants may reduce thesamount of the securlty 1n

accordance. w1th the flnal admlnlstratlve or Jud1c1a1 dec1s1on
,»resolv1ng the dlspute | {

- 45, Settllng Defendants may change the form of f1nanc1al
fassurance prov1ded under this Sectlon at any t1me,_upon notlce to
and approval by EPA prov1ded that the new form of assurance_
‘-meets the requlrements of this Sectlon. In the event of a
‘fdlspute, Settllng Defendants may change the form- of the f1nanc1a1
assurance only in accordance w1th the - flnal admlnlstratlve or 3.”
judicial decision resolylng the dlspute. A L

46. w;l@_ﬁemﬂwm
a.v Within’ 90 days after Settllng Defendants conclude'

',that the Remedlal Actlon has been fully performed and the

Performance Standards have been attalned Settllng Defendants'yf'
shall schedule and conduct a pre certlflcatlon 1nspect10n to be

attended by Settllng Defendants and EPA If after the pre- -

cert1f1cat10n 1nspectlon,_Sett11ng Defendants Stlll belleve that?fiﬁt{"

~ the Remedial Actlon has been. fully performed and the Performancef:;°
»Standards have been attalned they shall submlt a wrltten report'.tb

-requestlng certlflcatlon to EPA for approval w1th a copy to the-”

’ State, pursuant to Sectlon XI (EPA Approval of Plans and Other-
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Subm1331ons) w1th1n 45 days of the 1nspect10n. In the report, a

reglstered profe551onal englneer and Settllng Defendants' Proyect

) Coordlnator shall state that the Remedlal Actlon "has been~--v——=vf .

completed in full satlsfactlon of the requlrements of thlS

@ .

Consent Decre j‘The wrltten report shall 1nclude as- bullt

s

draw1ngs s1gned and stamped by a'x

' report shall contaln the follow1n- statement 81gned by a

respon51ble corporate off1c1al of a Settllng Defendant or the
Settllng Defendants' Project Coordlnator'lff

“I certify under penalty of law that thls document and
all attachments were prepared under my.direct.supervision
or supervision in accordance with-a system designed to. ", o
assure that qualified. personnel: properly.gather and o ”
evaluate the information submitted. Based on uy. inquiry

- of .the person or persons ‘who manage the system, or those
persons directly .responsible for gathering the." -

information, the information submitted is, to the best of -

T omy knowledge and belief, true, accurate, .and complete. I

“am aware that there are significant penalties for - . =

- submitting false 1nformatlon, including the- poss1b111ty

- of flne and 1mpr1sonment for know1ng v1olatlons '

‘If after completlon of the pre certlflcatlon 1nspect10n and
recelpt and rev1ew of the wrltten report EPA after reasonable

opportunlty for review. and comment by the State, determlnes that

the Remedlal Actlon or any portlon thereof has not been completed Vy;iip:

~in accordance w1th this Consent Decree or: that the Performance

. Standards have not been achleved 'EPA’ w111 notlfy Settllng

' Defendants in wrltlng of the act1v1t1es that must be undertaken -
by Settllng Defendants pursuant to thlS Consent Decree to’~' ’

complete the Remedlal Actlon and achleve the Performance,

Standards : Prov1ded however, that EPA may only requlre Settling

Defendants to perform such act1v1t1es pursuant ‘to-this Paragraph IS
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to the extent that such act1v1t1es are con51stent wrth the "scope
of the remedy selected: in: the 1995 ROD, " .as that term is deflned
”1n Paragraph 13.. EPA w111 .set forth in the not1ce ‘a sshedule for—— --
'.performance of such act1v1t1es or ;equlre Settllng Defendants tov ;v

.t i

'submlt a schedule to EPA for approwal pursuant to Sectlon XTI (EPA

p

Approval of Plans and Other Subm1}s1ons) i Settlrng De;endants

| shall. perform all act1v1t1es desd%ibed in, the notlce rn

accordance with the spec1f1cat10ns and schedules establlshed
pursuant to thlS Paragraph subject to thelr rlght to 1nvoke the
dlspute resolutlon procedures set forth 1n Sectlon XIX (Dlspute ;"”“
Resolutlon) Nothlng in - thlS Paragraph shall be construed to

llmlt EPA‘s authorlty to requlre performance of further response ﬁf
n‘actlons as otherw1se prov1ded in th1s Consent Decree | :

| b If EPA concludes, based on the 1n1t1a1 or - any.
ssubsequent report requestlng Certlflcatlon of Completlon and

after a reasonable opportunlty for revrew and comment by the.
'State, that the Remed1a1 Actlon has been performed 1n accordance f”f'
"w1th thlS Consent Decree and that the Performance Standards have-ij

been- achleved EPA w1ll so certlfy in wr1t1ng to Settllng

"'Defendants ThlS certlflcatlon shall constltute the S

-Certlflcatlon of Completlon of the Remed1a1 Actlon for purposes-

’of thlS Consent Decree, 1nc1ud1ng, but not llmlted to, Sectlon"‘ .
PAXXI (Covenants Not to Sue by Plalntlff) Certlflcatlon of :
:C,Completlon of the Remedlal Actlon shall not affect Settllng

Defendants' obllgatlons under thlS Consent Decree
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Settllng Defendants st111 belleveu

47. Completion of the Work

a. Within 90 days -after Settling Defendants-conclude

: that all‘phasesbof the‘Work (including 0 & M, as necessary¥,~haVe——ci

v_'been fully performed Settllng Defgndants shall schedule and

conduct a pr ﬂ‘ertlflcatlon 1nspect10n to be attended by Settllng

Defendants and EPAL If after thffpre certlflcatlon f%spectlon,

o

:hat the Work has béen fully

performed Settllng Defendants shall submlt a wrltten report by a

.reglstered profess1ona1 englneer statlng that the Work has been _;Q-"

completed in full sathfactlon of the requlrements of thlS

»'Consent Decree The report shall contaln the followlng

statement ‘s1gned by a respon51ble corporate off1c1al of a

'Settllng Defendant or the Settllng Defendants' Pro;ect

:Coordlnator

“I certlfy under penalty of law that thlS document and
- all attachments were prepared under my direct superv1s1on '
or supervision in: accordance with a system designed to
assure that qualified personnel properly gather and -
evaluate the information submitted. Based on my inquiry
of the person or persons who manage -the system, or thosev
"'persons directly. respon51b1e for gatherlng the - - o
- information, the information submitted is, to the. best of E
©omy knowledge and belief, true,. accurate, and complete. I
am aware that there are 51gn1f1cant ‘penalties for e
submlttlng false 1nformatlon,'1nclud1ng the p0531b111ty of
flne and 1mprlsonment for know1ng v1olatlons ,

1£, after rev1ew of the wrltten report EPA after reasonable

fopportunlty for rev1ew and comment by the State, determlnes that

any portlon of the Work has not been completed in accordance wlth

‘this Consent Decree, EPA w111 notlfy Settllng Defendants in.
. wrltlng of the act1v1t1es that must be undertaken by Settllng '

Defendants pursuant to thls Consent Decree to complete the Work.tr”g?lsﬁﬂ?
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Prov1ded however; that EPA may only requlre Settllng Defendants

to perform such act1v1t1es pursuant to thlS Paragraph to the

extent that such act1v1t1es are con31stent w1th the "scepe—of the-—~ —-- -

’remedy selected in the 1995 ROD,™ .as that term is: deflned in .

Paragraph 13. EPA w111 set forth n the notlce a schedule for
performance of such act1v1t1es ogfrequlre Settllng De?'ndants to.
' submlt a schedule to EPA for approval pursuant to Sectlon XI (EPA '
o Approval of Plans and Other Subm1551ons) Settllng Defendants U
:;shall perform all act1v1t1es descrlbed in the notlce 1n '
accordance with" the spec1f1catlons and schedules establlshed
thereln, subject to the1r rlght to 1nvoke the dlspute resolutlon
’procedures set forth in Sectlon XIX (Dlspute Resolutlon) |
Nothlng 1n thlS Paragraph shall be construed to llmlt EPA'
vauthorlty to requlre performance of further response actlons ‘as .
otherw1se prov1ded in thlS Consent Decree. ﬂ
| ~jb. If EPA’ concludes, based ‘on the 1n1t1al or any ‘:
subsequent”request for Certlflcatlon of Completlon by Settllng
Defendants and after a reasonable opportunlty for rev1ew and
r_comment by the State, that the Work has been performed 1n R
:gaccordance{w1th thlS Consent Decree,_EPA w1ll so notlfy Settllng
fDefendantsfln writing. : o
4él' In the event of any actlon or occurrence durlng the

performance of the Work which causes or threatens a release of o l::'
1Waste Material from the Site that constltutes an . emergency |

81tuatlon or may present an 1mmed1ate threat to publlc health or
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welfare or the env1ronment, Settllng Defendants shall subject to
Paragraph 49, 1mmed1ately take all approprlate actlon to prevent,
.abate, - or minimize such-release or threat of release,»andvshallf

1mmed1ately notlfy the EPA's Progect Coordlnator, or, if the

o Coordlnator CIf neither of thesf"

-Defendants shall notlfy ‘the Respo%se and Preventlon Branch of the;_
vEmergency and Remedlal Response D1v1s1on, EPA Reglon II -at (732
' 321'6656. Settllng Defendants shall take such actlons 1n

, consultatlon w1th EPA's PrOJect Coordlnator or other avallable

- authorlzed EPA offlcer and rn accordance w1th,a11 appllcable_bln
_provisions of the Health and Safety Plans, the Contlngency Plans,
Aand any other appllcable plans or documents developed pursuant to -
the SOW. In the event that. Settllng Defendants fa11 to take’h‘ :
approprlate response actlon as. requlred by th1s Sectlon, and EPA
takes such action. 1nstead Settllng Defendants shall . relmburse
EPA for all costs of the response actlon not 1ncons1stent w1th |
hlthe NCP pursuant to Sectlon XVI (Relmbursement of Response 0

- Costs) .

A

>,49; Nothlng in the precedlng Paragraph or 1n thls Consent

~ Decree shall be’ deemed to 11m1t any authorlty of the Unlted

i.States a) to take all approprlate actlon to protect human health

and the. env1ronment or to prevent, abate,.respond to, or m1n1m1ze
an actual or threatened release of Waste Materlal on, at, or from

the Slte, or b) to dlrect or ‘order such actlon,_or seek an order

from the Court to. protect human health and the env1ronment or t049¥.u
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prevent. abate, respond to, or mlnlmlze an actual or threatened
release of Waste Materlal on, at, or from the Slte, subject to -

Sectlon XXT . (Covenants Not to Sue by Plalntlff) P A

‘SOF_ Settlgng Defendants shalliday to the EPA'Hasardous?
’ Substance Superfund $750 000 in relmbursement of - PastéResponse
sCosts ‘Within 30 days of the date of lodglng of th1s Consent
Decree, Settllng Defendants shall dep031t $750 000 into an’

\ilnterest bearlng escrow" account The costs of the escrow and the
r1sk of loss as to any of the’ pr1nc1pal shall be borne by
7Sett11ng Defendants The terms of the escrow agreement shall be.
dsubject to prlor approval by EPA W1th1n 10 days of rece1v1ng
"notice of the ‘entry of ‘this. Consent Decree, Settllng Defendants :
shall w1thdraw the prlnc1pa1 plus all accrued 1nterest from the -
'escrow account and’ make payment of that entlre amount by Fedwlre'
Electronic Funds Transfer ("EFT" ‘or wire. transfer) to the U.S.

rDepartment of Justlce account in accordance w1th current

A electronlc funds transfer procedures, referenc1ng U. SﬂA O flle

‘ number - .,A'x EPA Reglon II and Slte/Splll ID #022M and DOJ
"-case number '90-11-3- 1144. Payment'shall ‘be made 1n-accordance
"w1th 1nstructlons prov1ded to Settllng Defendants by the o
F1nanc1al thlgatlon Un1t of the Unlted States Attorney 8 Offlce
vfor the Northern Dlstrlct of New York follow1ng the effectlve
date of the Consent Decree Any payments recelved by the
'Department of Justlce after 4: : 00 P M. (Eastern Tlme) w111 be

Acredlted on the next bu51ness day .- Settllng Defendants shall
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send notice that such payment has been made to the Unlted States
as spec1f1ed in Sectlon XXVI (Notices and Subm1ss1ons) and to:

‘i_Ronald Gherardl, .Chief - -~ =~ - | .
~ Financial Management Branch : ‘
g.s. Env1ronmental Protectlon Agency

=

\Reglon i1 . .. £

290 Broadway 'i,-,q.u. Lo o

New York NY 10007 1866 - ,' R
£ | S o

Sl} a,f Settllng Defendants sdall relmburse the EPA Hazardous
'Substance Superfund for those Future Response Costs not |
1ncon31stent w1th the Natlonal Contlngency Plan as follows.
sit Settllng Defendants agree to relmburse EPA for
any costs whlch exceed $75 000 of over51ght costs 1ncurred by EPA
' durlng the 1mplementat10n of Phase 1 of the remedy selected in o
:“the 1799'5 ROD. | " | | |
s ii,f If EPA 1n 1ts sole dlscretlon, determines‘
pursuant to paragraph 13 c. 'of the Consent Decree that Phase 2 of
»the remedy selected in the 1995 ROD is necessary, Settllng |
Defendants agree to relmburse EPA for the cumulatlve total of any:
5costs whlch exceed $150 000 of overs1ght costs 1ncurred by’ EPA
lidurlng the 1mplementat10n of the remedy selected in, the 1995 ROD
_regardless of whether the costs are or were 1ncurred in . -
:connectlon with Phase 1 or 2 of the remedy selected in the 1995
RODAK,f_ _ . . | : SR
b. The Unlted States w1ll send Settllng Defendants a
. b1111ng for such costs ‘as approprlate,‘con81stent w1th paragraph ,
l51 a, above,‘after (1) the completlon of Phase ‘1 of the remedy

selected in the 1995 ROD and (2) a determlnatlon has been made as;"

“to whether Phase 2 is’ necessary, and perlodlcally thereafter, 1f
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tnecessary The bllllngs w111 be accompanled by a printout of
s'Vcost data -in EPA's f1nanc1al management system (1 e., a SCORES
' report) Settllng Defendants shall make all payments thh1n<30f—f+»«
days of each blll requlrlng payment vexcept as otherw15e provided:
11n Paragraph 52 Settllng Defendants shall make all payments via

":electronlc funds transfer ( EFT )ﬁf Payment shall be rgmltted via

EFT to Mellon Bank Plttsburgh Pﬂnnsylvanla, and Settllng
3Defendants shall prov1de the follow1ng 1nformat10n to thelr bank
‘ Ai;i, Amount of payment - | |
S oo il Tltle of Mellon Bank account to rece1ve the
payment: EPA :
e b 5 Account code for Mellon Bank account rece1v1ng o
the payment: 9108544 R ﬁ;-</ _ :‘, ”U_, S e ,,_’:_\
o = iv. Mellon Bank ABA Routlng Number 043000261 e L
v..i Names of Settllng Defendantsi—_ .{ L
vifv DOJ Case number-'so 11 -3- 1122 | |
byiir Slte/splll 1dent1f1er 022M |
’,Along w1th thlS 1nformat10n, Settllng Defendants shall 1nstruct=‘
their bank to remlt payment 1n the requlred amount via EFT to
.;:EPA's account w1th Mellon Bank 'To ensure that Settllng
;Defendants' payment is properly recorded Settllng Defendants
,shall send a letter to the Unlted States w1th1n one week of the’f
‘EFT Wthh references the date of the EFT the payment amount the
‘name of the Slte, the’ case number, and each Settllng Defendant'

';name and address. Such letter -shall be. sent to- the Unlted States;;_lmjfﬁ

';as prov1ded in Sectlon XXVI (Notlces and Subm1s51ons),_and to
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Ronald Gherardi, Chief
Financial Management Branch - ) - -
‘U.S. Env1ronmenta1 ‘Protection Agency
“Region II - :
290 Broadway. . e e e
New ‘York, NY 10007 1866 S '

>5i52.~ Settllng Defendants may contest payment of any Future
-

: L
.Response Costs under Paragraph 51?1f they determlne that the

“Unlted States has made a mathematﬂcal error or 1f they allege

that a- cost ltem that 1is 1ncluded represents costs that are

311ncon51stent w1th the NCP. Such objectlon shall be made in

- writing within 30 days of the date of the ‘bill and must be sent

to the Unlted States pursuant to Sectlon XXVI (Notlces and

ASubm1s51ons) Any such objectlon shall spe01f1cally 1dent1fy the_v
: contested Future Response Costs and the bas1s for objectlon In“’ o
hthe event of an objectlon, Settllng Defendants shall w1th1n the-

30 day perlod pay all uncontested Future Response Costs to the e
‘United States in the manner descrlbed in Paragraph 51
'Slmultaneously, Settllng Defendants shall establlsh an 1nterest—
fbearlng escrow account in a federally 1nsured bank duly chartered
in the State of New ‘York and remlt to that escrow account funds A
.;equlvalent to- the amount of the contested Future Response Costs.
-Settllng Defendants shall send to the Unlted Stafes,_as prov1ded
in Sectlon XXVI (Notlces and Subm1s51ons),‘a copy of the
'transmlttal letter and check paylng the uncontested Future

;-Response Costs, and a copy of the correspondence that establlshes o

and funds the ‘escrow account _1nclud1ng, but not 11m1ted to,

1nformat10n contalnlng the 1dent1ty of the bank and bank account

' »under whlch the escrow account 1s establlshed as well ‘as a bank i“-
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fstatement show1ng the 1n1t1al balance of the escrow account

Slmultaneously w1th establlshment of the escrow account Settllng

: Defendants shall 1n1t1ate the Dlspute Resolutlon procedares 1n4~——¥-~-

i If: the Unlted States prevalls

in the dlsputj w1th1n ‘10 days of he resolutlon of the dlspute,

Settllng Defendants shall ‘pay the%Sums due, w1th accrued 1nterest

x

b(as shown by a bank statement, a sopy of which shall be submltted
-w1th the" payment), to the Unlted States in the manner descrxbed

hlrln Paragraph 51 If Sett11ng Defendants preva11 concernlng any

aspect of the contested costs,.Settllng Defendants shall pay that

‘sportlon of the costs for whlch they d1d not . preva11 plus

_assoc1ated accrued 1nterest (as shown by a bank statement ’a copy.

of whach shall be submltted w1th the payment), to the Unlted
States 1n the manner descrlbed in Paragraph 51 Settllng |

Defendants shall be dlsbursed any ‘balarnce of the escrow account

'The dlspute resolutlon procedures set forth in th1s Paragraph in
;con]unctlon w1th the procedures set forth in Sectlon XIX (Dlspute
Resolutlon) shall be the exc1u91ve mechanlsms for resolv1ng

'.jdlsputes regardlng Settllng Defendants' obllgatlon to relmburse

the Unlted States for 1ts Future Response Costs

f;53. In the event’ that the payment requlred by Paragraph 50 1s

not made to the Unlted States w1th1n 10 days of the Settllng

Defendants' recelpt of notlce of entry of" thlS Consent Decree or pnciﬁ

.hthe payments requlred by Paragraph 51 are not made w1th1n 30 days

of the date of each b111 Settllng Defendants shall pay Interest

" on the. unpald_balance. The Interest to be pald on Past Response

!
e
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Costs under thls Paragraph shall begin to accrue 10 days after
the Settllng Defendants' recelpt of notlce of entry of this
:Consent Decree. The Interest on Future Response Costs"shall~v—~~—— -

: begln to accrue on the date of the blll " The Interest»shall

?llng Defendants' payment

’”;Payments of Interest made under t71s Paragraph shall be in

sanctlons avallablg to

’ addltlon to such other remedles oj
v'Plalntlff by v1rtue of Settllng Defendants' fallure to make -
‘timely payments under this Sectlon.. Settllng‘Defendants shall
‘make all payments requlred by this Paragraph in the manner
iddescrlbed in Paragraph 51 » o |
54.:da, The Unlted States does not assume any 11ab111ty by
,enterlng into thlS agreement or by v1rtue of any de51gnat10n of
Settling Defendants as EPA's authorlzed representatlves under‘."'
Sectlon 104(e) ‘of CERCLA Settllng Defendants shall 1ndemn1fy,
save and hold harmless the Unlted States and 1ts off1c1als,
agents, employees, contractors, subcontractors, or '

' representatlves for or: from any and all clalms or. causes of :jjlf
; action ar1s1ng from, or. on. account of negllgent or other |
1wrongfu1 acts or om1s51ons of Settllng Defendants,_thelr:-.

: offlcers, dlrectors, employees, agents, contractors,',;o zvff},.?;'
”subcontractors, and any persons actlng on thelr behalf or under”np“d
their control, 1n carrylng out act1v1t1es pursuant to th1s

Consent Decree, 1nc1ud1ng, but not 11m1ted to, any clalms ar1s1ng

.
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representatrves under Sectlon 104(e) of CERCLA Further,
'Settllng Defendants agree to relmburse the Unlted States all for
| hall costs 1t 1ncurs (1nc1ud1ng, but not 11m1ted to, atterneys S
by;fees and other expenses of lltlgatlon and settlement) ar1s1ngl |
-from, or on aecount of,. clalms made agalnst the Unlted States
based on negllgent or other wrongful acts or om1s31ons of
' _ Settling Defendants, their offlcers,_d;rectors,,employees, :
-agents, contracbors,vsubcontractors, and[anydpersons,acting on
v-their-behalf or under their control' invcarrying out activities.
_'pursuant to thlS Consent Decree. The United States shall not be
4he1d out as a party to any contract entered 1nto by or on behalf
’of Settllng Defendants in carrylng out act1v1t1es pursuant to |
this Consent Decree Nelther Settllng Defendants nor any such
contractor shall be con51dered an agent of the Unlted States.-

b.' The Unlted States shall give Settllng Defendants :YL
notlce of any cla1m for which the Unlted States plans to seek
1ndemn1f1cat10n pursuant to Paragraph 54 a. ¥ and shall consult -
w1th Settllng Defendants prlor to settllng such clalm

--55;» Settllng Defendants walve a11 clalms agalnst the Unlted
}tStates for damages or relmbursement or ‘for -set- off of any
;-payments made or- to be made . to the,Unlted States arlslng from or
on account of any contract, agreement or arrangement between any
one or more of - Settllng Defendants and any person for performancesm
'of Work on or relatlng to the Slte, 1nclud1ng,_but not 11m1ted

‘to, claims on account of constructlon delays. In addltlon,

Settling'Defendants_shall‘lndemnlfy‘and hold harmless the United‘V
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States withlrespect-to'any and all claims for damages or
vrelmburSement ar1s1ng from or on account of any contract
'agreement or arrangement between any one or more of Settling ~—;—— -

‘ Defendants and“any person for performance of Work on or relatlng
‘ %

to the-Slte, cludlng, but not lrmlted to, clalms on. account of

s

'constructlon delays

'a"%m}.'%'f‘ i
b

'”Ssrl No . later than 15 days before commenc1ng any on- Slte Work
Settllng Defendants shall secure,.and shall malntaln untll the
,flrst annlversary of EPA's Certlflcatlon of Completlon of the
,,Remedlal Actlon pursuant to Paragraph 46 b of Sectlon XIV
\(Certlflcatlon of: Completlon) comprehen51ve general 11ab111ty
hlnsurance and automoblle 1nsurance w1th llmlts of three mllllon
' dollars, comblned 81ngle limit namlng as add1t10na1 1nsured the
United States. In addltlon, for the - duratlon of thlS Consent
Decree, Settllng Defendants shall satlsfy, or shall ensure that
."thelr contractors or subcontractors satlsfy,'all appllcable laws:_j
and regulatlons regardlng the prov1s1on of worker s compensatlon

"1nsurance for all persons performlng the'Work on behalf of

_Settllng Defendants 1n furtherance of this Consent Decree.» pfiorﬁ‘?"

:,to commencement of the Work under this Consent Decree, Settllng
'Defendants shall prov1de to EPA certlflcates of such 1nsurance
~“and a copy of each 1nsurance pollcy Settllng Defendants shall
resubmlt such certiflcates each year on the annlversary of the
.effectlve date of. thlS Consent Decree, and 1f said- pollcy changes fﬂ
.or 1is amended durlng any g1ven year, Settllng Defendants shall t

N

submit -a copy of any such new p011c1es at that tlme If Settllng
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: Defendants demonstrate by ev1dence satlsfactory to EPA and the
State that any contractor or subcontractor malntalns 1nsurance

, equivalent to that’descrlbed above, or insurance covering the —--—~ -

- same riSks but in a lesser amount then, w1th respect to that

contractor or subcontractor, Settllng Defendants need prov1de

<only that portlon of the 1nsuranc; descrlbed above whlch is not

k rmalntalned.by the contractor or. s_bcontractor ' Any idsuranCe
requlred hereunder may be prov1ded by endorsement of blanket
pollc1es of~1nsurance. i
X’VIII 'FORCE MAJEURE
57. "Force majeure," for purposes of thlS Consent Decree, is.
.Ldeflned as. any event ar1s1ng from causes beyond the control of
Settling Defendants, of any. entlty controlled by Settllng
Defendants, or: of Settllng Defendants' contractors, that delays‘h
.or. prevents the performance of any obllgatlon under thls Consent
. Decree desplte Settllng Defendants' best efforts to fulflll the
" obllgatlon .The requlrement that Settllng Defendants exerc1se_.l'
r"best efforts to- fulflll the. obllgatlon“ 1ncludes u91ng best o
efforts to ant1c1pate any potentlal force majeure event and best
efforts to address the effects of any potentlal force majeure~y'h
event (1) as 1t 1s occurrlng ‘and (2) follow1ng the potentlal
:force'majeure eVent such that the delay is. m1n1m1zed to the_ihi7””
greatest extent p0531ble.' "Force Majeure" does not 1nclude |

f1nanc1al 1nab111ty to complete the Work or a fallure to attaln

,the,Performance Standards...v‘u -‘l Col ,}'-f . W
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58, If any event occurs or has. occurred that’ may delay the .

]'performance of any obllgatlon under this Consent Decree, whether '

_or not caused by a force majeure event Settllng Defendants shall— -

notlfy orally~EPA's Pr03ect Coordlnator or, 1n h1s or her

absence, EPA': Alternate PrOJect Coordlnator or, in the event

»ﬁ

'U:both of EPA's des1gnated represenlltlves are unavallabqe, the

,\Chlef of the New York Remedlatlon;Branch Emergency and Remedlal

rResponse D1v151on, EPA" Region 11, W1th1n 3. Worklng Days of when o
‘Settling Defendants flrst knew that the event might cause a:
(delay Wlthln 10 days-thereafter, Settllng Defendants shall »t
prov1de 1n writing to EPA. an explanatlon and descrlptlon of the
}reasons for the delay, the\ant1c1pated duratlon of the delay, all
yactlons taken or to be taken to prevent or. mlnlmlze the delay, a |
schedule for 1mp1ementatlon of any measures to be taken to - |
prevent or mltlgate the. delay or the effect of the delay,,
Settling Defendants' ratlonale for attrlbutlng such delay to a.
force majeure event if they 1ntend to assert such a cla1m, and a
vstatement -as to whether, in the oplnlon of Settllng Defendants, o
’such event may cause or contrlbute to. an endangerment to publlcc
;health welfare or - the env1ronment. Settllng Defendants shall
“include w1th any notlce a11 avallable documentatlon supportlng
‘their clalm that the delay was. attrlbutable to a force majeure
'Fallure to comply w1th the above requlrements shall preclude
»;Settllng Defendants from assertlng any clalm of force ma]eure for K

'.ythat event for ‘the period of tlme of such fa11ure to comply,'and

jfor any addltlonal delay caused by such fallure Settllng
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-Defendants shall'be deemed to know of any circumstance of thCh
| Settllng Defendants, any entity controlled by Settllng
Defendants, ‘or Settllng Defendants' contractors knew or~should-~¥~7~f

-fhave known .

F

59, IF EPA agrees that the delay or antlclpated delay is
' g

' attrlbutable to a force majeure eVent the t1me for performance

‘-of the obllgatlons under th1s Conjent Decree that are affected by
'_Ithe force majeure event w1ll ‘be extended by EPA for such tlme as,
is necessary to complete those obllgatlons An exten51on of the
"»ptlme for performance of the obllgatlons affected by the force |
:majeure event'shall not of 1tse1f extend the tlme for V
fperformance of any other obllgatlon.- If EPA does- not agree that
‘the delay or ant1c1pated delay has been or w111 be caused by a :"'
l‘force majeure event EPA w111 notlfy Settllng Defendants in -
wr1t1ng of its dec151on ' If EPA agrees that the delay is
f'attrlbutable to a force majeure event EPA w111 notlfy Settllng
;Defendants in wrltlng of the length of the extens1on,_1f any, for L
performance of the obllgations affected by the force majeure ‘
- _jev‘ent - = ' |
60. If’SettlingVDefendants electﬁto invoké-the»dispute.
resolutlon procedures set forth 1n,Sectlon XIX (Dlspute
=Resolutlon), they shall-do so no . later than 15 days after recelpt
fl of EPA's wrltten notlce under the precedlng Paragraph In any |
such proceedlng, Settling Defendants shall have the. ‘burden of
’demonstratlng by a preponderance of the ev1dence that the delay

. or - ant1c1pated delay has’ been or w111 be caused by a force
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' majeure-event that‘the duration of the delay‘or the extension-

';sought ‘was or w1ll be warranted under the c1rcumstances, that

-best efforts were exerc1sed to av01d and mltlgate the effects of-—~
the delay, and that Settling Defendants complled w1th the

requlrements of Paragraphs 57 and*58 above If Settllng

VDefendants carry thlS burden, thiédelay at 1ssue shalE be deemed
not to be a v1olatlon by Settllng Defendants of the affected

obllgat;onvof.thls,Consent Decree 1dent1f;ed-to,EPA and_the

Court. e

XIX.. DIS_EIIEE__RES_QLLII_IQN |
61:. Unless otherw1se expressly prov1ded for 1n th1s Consent
’ Decree, the dlspute resolutlon procedures of th1s Sectlon shall

-be the exclu31ve mechanlsm ‘to resolve dlsputes arlslng under or

'w1th respect to thlS Consent Decree However, the procedures set f

Forth in this Section shall ‘not apply to actlons by the Un;ted 1
States to enforce obllgatlons of Settllng Defendants that have ;
not been dlsputed in accordance w1th thls-Sectlon

>>62. Any dlspute whlch arises under or’ w1th respect to thlS
Consent Decree- shall in the flrst 1nstance be the subject of

'1nforma1 negotlatlons between the partles to the dlspute - The

.perlod for lnformal negotlatlons shall not exceed 20 days from_‘;m‘“'”*-"

-the time the dlspute arlses, unless 1t 1s modlfled by wrltten
agreementvofvthe-partles tO'the dlspute.' The dlspute shall be
considered to have arisen when one party sends the other.partles

a written'Notice of Dispute."
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63. a. " In the enent that the partieS'cannotfresolve a -

'dispute by informal negotiations’under the preceding»Paragraph,‘”
_then the position advanced~by EPA'shali’beiconsidered-binding~—¥——— -

,unless, w1th1n 10 days after the conclus1on of the 1nforma1
: negotlatlon perlod Settllng Defendants 1nvoke the formal dlspute
1"14'

: resolutlon procedures of thlS Se“tlon by serv1ng on tﬁe Unlted

}

:‘HStates a wrltten Statement of POSltlon on the matter in dlspute,

'-flncludlng, but not limited to, any factual data, ana1y31s or

'oplnlon supportlng that pos1t10n and any supportlng documentatlondﬂ
‘1re11ed upon. by Settllng Defendants 'The-Statement of Position
Vcshall specify” Settllng Defendants' pos1t10n as. to whether formal
drspute resolutlon should proceed_under Paragraph - 64ior‘Paragraphl-7»'
65. | ‘ | | | | | p

b.l’Within’i4 days afterjreceipt.of Settling Defendants'
-Statement of.P0sition, EPA wili serVe on'SettlinghDefendantslits
.Statement of-PoSition, 1nclud1ng, but not 11m1ted to, any factual.
‘data, ana1y51s, or oplnlon supportlng that pos1t10n and all
isupportlng documentatlon relled -upon by EPA EPA's. Statement of
.Pos1t10n shall 1nc1ude a statement as’ to whether formal dlspute _
fresolutlon should proceed under Paragraph 64 or 65 Wlthln 14 -_:ij7-”k¢
‘days after recelpt of EPA's Statement ‘of P031t10n, Settllng | |
'Defendants may submlt a Reply | o -

c. If there is dlsagreement between EPA and Settllng-
_Defendants as to whether dlspute resolutlon should proceed under\

Paragraph 64 or 65, the partles to the dlspute shall follow the

'procedures set forth in the paragraph determlned by EPA. to be :




- 64 -
- applicable. However, 1f Settllng Defendants ultlmately appeal to
the Court to»resolve the~drspute, the Court shall determlne whlch

. paragraph is appllcable in accordance w1th‘the standards-of -vf<-~_:

giappllcabllltYiSGt forth in Paragraphs 64 and 65.

64. Forma ;d1spute resolutloni{ dlsputes pertalnlng to the."

selectlon or adequacy of- any- respghse‘actlon and all other
_?dlsputes that are accorded rev1ew on the admlnlstratlge record
'under appllcable pr1n01ples of admlnlstratlve law shall be -
l’conducted pursuant to the procedures Set forth in- thlS Paragraph
j For purposes ‘of th1s Paragraph the adequacy of”’ any response
actlon 1ncludes,'w1thout 11m1tatlon- (1) the adequacy or
,approprlateness of plans, procedures to 1mp1ement plans, or any \\i~ b
1other items requlrlng approval by EPA under thlS Consent-Decree,':fh
'and (2) the adequacy of the performance of response actlons taken
'_pursuant to. thlS Consent Decree . Nothlng in th1s Consent Decree:x
rshall be construed to allow any dlspute by Settllng Defendants
'regardlng the valldlty of the 1995 ROD's prov1s1ons or the '
vapproprlateness of the remedy selected 1n the 1995 ROD |

a. An admlnlstratlve record of the. dlspute shall be
f_malntalned by EPA and shall contaln all statements of pos1t10n,,.%:d‘
_1nc1ud1ng supportlng documentatlon, submltted pursuant to thlS ;:ip;
Sectlon Where approprlate, EPA may allow submlss1on of |
supplemental statements of p051t10n by the partles to the
dispute. | | ’. |
. : s T . PR
wb;v The Dlrector of . the Emergency and Remedlal Responsei‘f°”
. :D1V151on ("ERRD"),AEPA ReglonaII,~w111a1ssue;a,f1nal ‘
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admlnlstratlve dec151on resolv1ng the dlspute based on the

-zadmlnlstratlve record descrlbed in Paragraph 64 a. Th1s dec181on

;shall be b1nd1ng upon Settling Defendants,,subject only‘ o"'*a—4-~ -

"the rlght tO‘seek’judlclal review pursuant to»Paragraph 64.c. and

_c;' Any admlnlstratlve deelslon made by EPA pé&suant to
-Paragraph 64. b shall be rev1ewabfe by thls Court prov1ded that

_a motlon for jud1c1al rev1ew of the de0151on is flled by Settllng

"/Defendants w1th the Court and served on all Partles w1th1n 10 ?n*

Adays of. recelpt of EPA's dec151on The motlon shall 1nclude a
description of the matter in dlspute, the efforts made by the
| parties to resolve 1t the rellef requested and the schedule, 1f

any; w1th1n which the dlspute must be resolved to ensure orderly

1mp1ementatlon of thls Consent Decree The Unlted States may

.!-

a flle a: response to Settllng Defendants' motlon.

d. 1In proceedlngs on any dlspute governed by thlS }
Paragraph Settllng Defendants shall have the burden of;
demonstratlng that the dec1s1on of the ERRD D1rector 1s arbitrary‘v

fand capr1c1ous or otherw1se not in- accordance w1th 1aw. "Judicial

rev1ew ‘of EPA's de01s1on shall be on the admlnlstratlve recordpd_wf‘”"

v

ﬂcomplled pursuant to Paragraph 64.a. |

65.’ Formal dlspute resolutlon for’ d15phtes that nelther.f;ﬁ
Apertaln to the selection or" adequacy of any response actlon nor o
- are otherw1se accorded rev1ew on the admlnlstratlve record under

appllcable pr1nc1ples of admlnlstratlve law,'shall be governed by

'thrs Paradgraph.
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. a. Follow1ng recelpt of Settllng Defendants' Statement .
of Position submltted pursuant to Paragraph 64, the ERRD

"Dlrector, EPA Reglon 11, w1ll issue’ a flnal de0151on resolv1ng~~—~— -

the dlspute .The ERRD Dlrector s gec151on shall be b1nd1ng on

Settling Defendants unless, w1th1n?10 days of recelpt of the

4&;’&'

serve on

. '?”
eview of the dec1s1on settlng

dec131on, Settllng Defendants fllijlth the Court and

the partles a motlon for Jud1c1a1g
forth the matter 1n dlspute, the efforts made by the partles to |
.resolve it, the rellef requested and the schedule, 1f any, fj S
;w1th1n whlch the dlspute must be resolved to ensure orderly o
1mplementatlon of the Consent Decree , The'Unlted States may flle ,'h
a response to Settllng Defendants"motlon
| | b..< Notw1thstand1ng Paragraph P of Sectlon I
(Background) of th1s Consent Decree, judlClal rev1ew of. any.
dlspute governed by thls Paragraph shall be governed by
'appllcable pr1nc1ples of law. '

66. The 1nvocat10n of formal dlspute resolutlon proceduresﬁ
iunder this Sectlon shall not extend, postpone or affect 1n any
way any obllgatlon.of Settllng Defendants under thlS Consent
.'Decree, not dlrectly 1n dlspute, unless EPA or*the Court agrees
votherw1se. Stlpulated penaltles w1th respect to the dlsputed
matter shall contlnue to accrue but payment shall be stayed
pending resolutlon of the dlspute as prov1ded 1n Paragraph 75
Notw1thstand1ng the stay of payment, stlpulated penaltles shall

‘accrue from the flrst day of noncompllance w1th any appllcable :Ql-”

- prov1s1on of thls Consent Decree In the event that Settllng
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Defendants do not prevail on the disputed issue,'stipulated

penaltles shall be assessed and paid as prov1ded in Section XX

v

(Stlpulated PenaltleS) . o o -~'~—.-~7———--»'-~--——-—-—— =

=,
‘,

'A67. Settllng Defendants shall be 11ab1e for stlpulated

Nid s

penaltles in the -amounts set forth in. Paragraphs 68 and 69 to the1

,Unlted States for fallure to comp;y with the requlrements of thlS-

Consent Decree spec1f1ed below, unless excused under Sectlon

XVIII (Force Majeure) "Compllance" by Settllng Defendants shall-j ,

;1nclude performance and completlon of the act1v1t1es under thlS

i

Consent Decree or any work plan or other plan approved under thlS

Consent - Decree 1dent1f1ed below in accordance'w1th all appllcable -

'.requlrements of law, this Consent Decree) the SOW and any plans.'_

P

or other documents approved by EPA pursuant to thlS Consent

Decree and w1th1n the spec1f1ed tlme schedules establlshed by and

approved under thlS Consent Decree

\\‘

'68. The follow1ng stipulated penaltles shall accrue per"

: v1olat10n per day for any noncompllance w1th any requlrements setf'x
. forth in thls Consent Decree, except for those requlrements set

‘forth in Paragraph 69.b;; below;

Penalty Per Vlolatlon .~ period of Noncompliance -

Per Day . e . S ST
$2,000 - A'» - 1st through the 14th day
~“$4,000 = . . : o 15th through the 30th- day
s$8, 000'. Lo "»r 31st day and beyond

'69.f:a. The follow1ng stlpulated penaltles shall accrue per '

-v1olatlon per day for any’ noncompllance w1th the requlrements

“identified in Subparagraph!b:



‘Penalty Per Violation Period of Noncompliance

Per Day. , - - _
$1,000 N ' _ " 1st. through the 14th day
$2,000 ’ Co 15th through the 30th day
'$4,000 ' _ a ’3lst day and beyondwnf~w—f~*f_~~
b.: 1. notlflcatlon and/or change of Superv1s1ng

Contractor pursuant to Paragraph 953

#
] B 5 D not1f1cat10n of*
to Paragraph 15; 2

any off 91te shlpments pursuant

Rl W

y iif. notlflcatlon offsample collection activities

“pursuant to Paragraph 22; S j,_*_f - o -

s iﬁ. -submlttal of sampllng data pursuant to’
~Paragraph 23; :
B A -submission of-monthly progress_reports pursuant -
to Paragraph 28; L S T }

: vi. A'notlflcatlon of Alternatlve PrOJect Coordlnator
or change of Project Coordlnator or ‘Alternative Progect ’ -
Coordlnator pursuant to Paragraph 40, : :

. vii. prov1s1on for flnan01al assurances pursuant to
Paragraph 43; : _ : .

viii. notlflcatlon for pre certlflcatlon 1nspect10nsL.
and reports pursuant to Paragraphs 46 and 47;

- ix. prov1s1on of insurance certlfldatlon pursuant
to Paragraph 56; v .

x. notlflcatlon of . a force majeure event pursuant

- to Paragraph 58; and

' xi. notlflcatlon of - 3ud1c1a1 actlons 1n1t1ated by i _
.or agalnst Settling Defendants pursuant to- Paragraphs 91 and 92.':.‘]ﬁ
"70. In the event ‘that . EPA assumes performance of a portlon org
a11 of the Work pursuant to Paragraph 83 of Sectlon XXI R : |
' (Covenants Not to Sue by Plalntlff) durlng Phase 1 of the - remedypv
Settllng Defendants shall be liable for a stlpulated penalty 1n

the amount of $350 000. If EPA assumes performance of a'portlon

or all of the Work pursuant to Paragraph 83 durlng Phase 2 of the:A_
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remedy,'Settling Defendants shailzbe'liable.for.a‘stipulated
penalty in the amount of $175 000.: | S | d‘
71.: All penaltles shall begln to accrue on the daywafter-the—e-v;~
. complete - performance is.due or the day a v1olatlon occurs, and

S

shall contlnue to accrue through the f1na1 day of the correctlon -

of the noncompllance or completlok of the act1v1ty ﬁbwever,

stlpulated penaltles shall not acfrue.» (1) with . respect to a
def1c1ent subm1331on under Sectlon XI (EPA Approval of Plans and
1Other'Subm1381ons), durlng the perlod 1f any, beglnnlng on the.
31st day after EPA's receipt of such submlss1on untll the date
that EPA not1f1es Settllng Defendants of any def1c1ency, (2) w1th-'
' respect to a dec1slon by the" ERRD Dlrector, EPA Reglon II under
'Paragraph 64.b. or 65 ‘a. of Sectlon XIX (Dlspute Resolutlon), -
durlng the perlod if any, beglnnlng on the let day after the
date that Settllng Defendants' reply to EPA's Statement of
Pos1tlon is recelved until the date that the D1rector 1ssues a ;

final dec1s1on regardlng such dlspute, or (3) w1th respect to -'_ S

n'judlclal review by thls Court of any dlspute under Sectlon XIX-

(Dlspute Resolutlon),'durlng the perlod 1f any, beglnnlng on. the ff-
_'31st day after the Court's recelpt of the flnal subm1551on B
;regardlng the dlspute until the date that the Court 1ssues a

Vflnal dec1s1on regardlng such dlspute Nothlng hereln shall

prevent the s1multaneous accrual of separate penaltles for -iﬂﬁt
jseparate v1olat10ns of this Consent Decree. | A -

’72. 'Following EPA's determlnatlon that Settllng Defendants'

have falled to comply w1th a requlrement of thlS Consent Decree,,' 2
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EPA may. glve Settllng ‘Defendants written notlflcatlon of the same
'and_descrlbe thennoncompllance. EPA may send Settllng Defendants
. a written demand for the,payment‘of the penaltles: However,m~-éew—~-~-

'penalties shallpaccrue aspprovided:infthefprecedlng Paragraph

regardless ofﬁwhetherlEPA'has.notﬁ%iedjSettling Defendants of a

'Vlolatlon

73f All penaltles accrulng un;er thlS Sectlon shall be due
and payable to the Unlted States w1th1n 30 days of Settllng
Defendants' recelpt of a demand from EPA for payment ‘of . the'
'penaltles,»unless Settllng Defendants 1nvoke the Dlsputeﬁ
='Resolutlon procedures under Sectlon XIX (Dlspute Resolutlon)
- All payments to the Unlted States under ‘this Sectlon shall be -
made by EFT,'con51stent w1th Paragraph 51, above.a: N
74. "The" payment of penaltles shall not alter 1n any uay
Settllng Defendants‘ obllgatlon to complete the performance of”
the Work requlred under thlS Consent Decree A
75 Penaltles shall contlnue to accrue as prov1ded in-
'Paragraphs 68 and 69 durlng any dlspute resolutlon perlod but
'-need not be pald unt11 the follow1ng-' '
| a. If the dlspute is resolved by agreement or byva‘
b'de0151on of EPA that ls not appealed to thlS Court accrued v
bpenaltles determlned to be ow1ng shall be pald to EPA w1th1n 30 i'f.f
- days of the agreement or the date of EPA's dec131on or order. e
'b,n 1f the dlspute 1s appealed to thlS Court and the.

'Unlted States prevalls in whole or in- part Settllng Defendants

shall pay all accrued penaltles determlned by the Court to be :
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owed to EPA.within 60 days of receipt of thefCOurt's decision or
order, except as prov1ded 1n Subparagraph c, - below |

c. If the DlStrlCt Court's dec151on is. appealed by an e =
'VParty, Settllng Defendants shall pay all accrued penaltles

% _
gb be ow1ng to the Unlted States

Z -

into an 1nterest bearlng ‘escrow a,count w1th1n 60 dayg of recelpt

ldetermlned by?the Dlstrlct Court

of ‘the- Court's dec131on or’ order ; Penaltles shall be pald 1nto :

]thls account as they cont1nue to accrue,'at least every 60 days

”.Wlthln 15 days of recelpt of the f1na1 appellate court dec181on,

'_the escrow. agent ‘shall pay the balance of the account to EPA. or

to Settllng Defendants to the extent that they prevall
76; a. 1If Settllng Defendants fall to pay stlpulated

-penaltles when due, the Unlted States may 1nst1tute proceedlngs‘

to collect the penaltles, as . well as 1nterest Settllng

,Defendants shall ‘pay Interest on the unpald balance, whlch shall
'begln to accrue on.the,date_of demand made pursuant_to Paragraph-'

| b. Nothlng 1n thls Consent Decree shall be- construed as. |
fprohlbltlng, alterlng, or 1n any way llmltlng the ab111ty of the D:K”

‘1JUn1ted States to seek any other remedles or sanctlons avallable

dby virtue of Settllng Defendants' v1olatlon of thlS Decree or of

. the statutes and regulatlons upon whlch 1t 1s based 1nclud1ng,;_;f;eM7
'but not llmlted to, penaltles pursuant to Sectlon 122(1) of .-
‘CERCTA. Prov1ded however, that the Unlted States shall not. seek
“c1v1l penalties pursuant to. Sectlon 122(1) of CERCLA for any |

’ .
“violation for:whlchAa_stlpulated'penalty is proyided»here;n,
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except in the case of a-w1llful v1olat10n of the Consent Decree
-77. Notw1thstand1ng any - other prov1s1on of th1s Sectlon, the -
United States may, in its unrev1ewable dlscretlon,'walve-anymw~e«—~ -

portlon of strpulated penaltles that have accrued pursuant to

~this" Consent;nif

A78.' In con81derat10n of the a tlons that w111 be performed _.f“

and the payments that will be made by Settllng Defendants under

the terms of the Consent Decree,'and except as spe01f1ca11y

"prov1ded in Paragraphs 79 80 ’and 82 of thls Sectlon, the Unlted
States covenants not to sue or to take admlnlstratlve actlon f'
agalnst Settllng Defendants pursuant to Sectlons 106 and 107(a)

of CERCLA relatlng to Past Response Costs, Future Response Costs, :if":ff

and'thewWork> -Except-w1thvrespect-to future 11ab111ty, these..

covenants not to sue shall take effect upon the recelpt by EPA of

the payments requlred by Paragraph 50 of Sectlon XVI
-(Relmbursement of Response Costs) Wlth respect to future

7'111ablllty, these covenants not to sue shall take effect upon S

Certlflcatlon of Completlon of Remed1a1 Actlon by EPA pursuant to f

'Paragraph 46 b of Sectlon XIV (Certlflcatlon of Completlon)

These covenants not to sue are’ condltloned upon the satlsfactory
performance by Settllng Defendants of thelr obllgatlons under oo

this Consent. Decree ‘These covenants not ‘to sue. ‘extend only to

Settllng Defendants and do not extend to any other person

~
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'-States for addltlonal costs of res"onse 1f ‘prior to %;’
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' United States reserves, and this Consentheoree is ‘without
lprejudlce to, the rlght ‘to 1nst1tute proceedlngs 1n thls actlon'
or in a new actlon, or to issue an admlnlstratlve order—seeklngw———s‘

"Ato compel Settllng Defendants (1) to perform further response

- actions relat;ng to the Slte or (29 to relmburse the Unlted .

Certlflcatlon of Completlon of th‘ Remedlal Actlon g-;

.

i. condltlons at the Slte, prev1ously unknown to .

1

‘EPA are dlscovered or‘

‘ii,~ 1nformat10n, prev1ously unknown to EPA, is

_recelved 1n whole or in part

and these prev1ous1y unknown condltlons or 1nformatlon togetherf

”Wlth any other relevant 1nformatlon 1nd1cates that the Remedlal'”

‘-Actlon is not protectlve of human health or. the env1ronment

- 80.

Notw1thstand1ng any other prov1s1on of thls Consent Decree, the

:Unlted States reserves, and this Consent Deoree 1s w1thout
'uprejudlce to, the rlght to 1nst1tute proceedlngs 1n thlS actlonf :

”‘or 1n a new actlon, or to 1ssue an admlnlstratlve order seeklng,'

to compel Settllng Defendants (1) to perform further response -

actlons relatlng to the Slte or (2) to relmburse the Unlted

‘States for addltlonal costs of response 1f subsequent to

Certlflcatlon of" Gompletlon of the Remedlal Actlon-7
i condltlons at- the Slte prev1ously unknown to

EPA, are}discovered, or
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;;ii. 1nformatlon, prev1ous1y unknown to EPA is
received in whole or in part

and these prev1ous1y unknown condltlons or thls 1nformatlen Lw~~f——-:

K together w1thﬁother relevant 1nformat10n 1nd1cate that the

: Remedlal Act1 n is not protectlve;of human health or the'

: env1ronment

wﬁw&

:581. For purposes of Paragraphm:9 the 1nformat10n and the '

‘, R

' condltlons known to EPA shall 1nc1ude only that 1nformat10n and
those condltlons known to EPA as of the date the 1995 ROD was
‘s1gned and set forth 1n the 1995 ROD for the Slte and the
admlnlstratlve record supportlng the 1995 ROD 3 For purposes'of

'Paragraph 80, the- 1nformat10n and the condltlons known to EPA

' ‘shall 1nc1ude only that 1nformat10n and those condltlons known totfl

EPA as of the date of Certlflcatlon of Completlon of the Remedlal )
' -Actlon ‘and set. forth ‘in- the 1995 ROD, the admlnlstratlve record o
‘supportlng the 1995 ROD the post 1995 ROD admlnlstratlve record

or in any 1nformatlon recelved by EPA pursuant to the j" .
requlrements of- th1s Consent Decree prlor to Certlflcatlon oka;':
Completlon of the Remedlal Actlon A___ o Av ;'; ST R R e

' set forth .above do not pertaln to any matters other than those

xpressly spec1f1ed in- Paragraph 78 The Unlted States reserves)-f‘t

and thlS Consent Decree 1s w1thout prejudlce to, all rlghts'
,agalnst Settllng Defendants, and Settllng Defendants reserve all

defenses except as spec1flca11y llmlted 1n thls Consent Decree,»‘
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with respect‘to all other matters,bincluding but not limited to, .

the follow1ng

(1) clalms based on a fallure by Settllng Defendants N

to meet a requlrement of th1s Consent Decree,-
] Y%

(2); llablllty ar1s1ng £rom

-the past, present or future

J\ﬂ,l‘/

‘disposal,'release, or ‘threat of release of Waste Mat # ls
vout81de of the Slte, _g I

~

:»( ) 11ab111ty for future dlsposal of Waste Mater1al at

B 'the ‘Site, other than as prov1ded in the 1995 ROD, the Work . or-

» "Slte, and

-otherw1se ordered by EPA
| | (4) 11ab111ty for damages for 1njury to, destructlon of
‘Aior 1oss of natural resources, 1nclud1ng the reasonable cost of
- -asses91ng such 1njury, destructlon, or. loss,

,(5) cr1m1na1 llablllty, o |

(.): llablllty for v1olat10ns of federal or state lau
which ‘occur durlng or after. 1mplementat10n‘of the Remedlal
Actlon; . A | . _
i | (7i llablllty pursuant to- Sectlon 107 of CERCLA 42
- U.s. C. § 9607 for response costs lncurred by the State or the
monetary value of any credlt Wthh may be granted pursuant to
’ Sectlon 104(c)(5), 42 U. S C: § 9604(c)(5), by the Unlted States
to the State related to costs that ‘the State has 1ncurred at the

(8) llab111ty, prlor to Certlflcatlon of Completlon of

: the Remedlal Actlon, for addltlonal response actlons that EPA TONRRT R

' determlnes are necessary to achleve Performance Standards, but



-'76‘_v

'that cannot be requlred pursuant to Paragraph 13 (Modification of

_ the SOW or Related Work Plans)
"7_83;; ﬂgxk_Iakegxgr In the event EPA determlnes that—Settllng——— -
: DefendantS'have ceased 1mp1ementa§;on of-any{portlon of the Work,

are-seriously' r'repeatedly'defiCEEnt or late in their

lementing the Workgin_a manner

’-performance of the Work or areilhn
whlch may cause an endangerment t; human health or the
e nv1ronment EPA may . assume the performance of all or any
portlons of the Work as EPA determlnes necessary Settllng 4V
"_Defendants may 1nvoke the procedures set forth 1n Sectlon XIX e
v'(Dlspute Resolutlon), Paragraph 64, to dlspute EPA' |
>determ1nat10n that takeover of the Work is warranted under thlsr
Paragraph Costs 1ncurred by the Un1ted States 1n performlng the‘
.,Work pursuant to thlS Paragraph shall be cons1dered Future
| 'Response Costs that Settllng Defendants shall pay pursuant to-
Sectlon XVI (Relmbursement of Response Costs)
84. Notw1thstand1ng any other prov131on of thlS Consent

-Decree[ the Unlted States retalns all authorlty and reserves all

..rlghts to- take any and all response actlons authorlzed by law

‘fSS, 4§§i§nant;NQL;LClSEQ;_ Subject to the reservatlonslln‘sb.i
Paragraph 86 Settllng Defendants hereby covenant not to sue and T;
' agree not to assert any clalms or causes of ‘action agalnst the
Unlted States w1th respect to the Slte and Past and Future
~Response Costs as deflned hereln or thlS Consent Decree,""

1nclud1ng, but not llmlted to
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a. any dlrect or 1nd1rect clalm for relmbursement from

'the Hazardous Substance Superfund (establlshed pursuant to the

»Internal Revenue Code, 26 U. S C § 9507) through CERCLA—Sect10ns—~—~3

106(b)(2), 107_ 111 112, 113 or’ any other prov1s1on of law;

b.. an.,y cla1ms agalnst the i]nn.ted States, 1nclud.1ng any

department agency or 1nstrumentaﬁ1ty of the Unlted Sgates under

’SCERCLA Sectlons 107 or 113 relate;

: Tty

to the Slte,-

lflf:"u . -any dlrect or 1nd1rect c1a1m or cause of actlon A
) challenglng in any way the de mlnlmls settlements embodled in two

~.adm1n1strat1ve orders on consent numbered CERCLA 96 0205 and

\.,CERCLA 96~ 0205 A- or

| d any claims arlslng out of response act1v1t1es at the

: Slte, 1nclud1ng clalms based ‘on EPA's selectlon of response .

actlons, over31ght of response act1v1t1es or~approval ofhplans'

- for. such act1v1t1es.'

86 . Settllng Defendants reserve, and thlS Consent Decree 1s

wlthout prejudlce to, clalms agalnst the Unlted States, subject Lo

to the prov151ons of Chapter 171 of T1tle 28 of . the Unlted States

2Code,tfor money damages for 1n3ury or loss of property or

'personal 1njury or death caused by the negllgent or wrongful act

lor omission of any employee of the Unlted States whlle actlng

fw1th1n the scope of” hlS offlce or employment under c1rcumstances5p;

‘there the Unlted States, 1f a prlvate person, would be llable to

‘ the clalmant in accordance w1th the law of the place where the 1; o

. act or omlss1on_occurred.” However, any such c1a1m shall not

- include. a claim for any,damagesrcaused,J;nawhole or in part,»by

#
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'5the ‘act or om1831on of any person, 1nclud1ng any contractor, who

is not a federal employee as that term 1s deflned in 28 U. S C. §

2671; ‘nor shall - any such c1a1m 1nc1ude a clalm based on—EPA's-—~—~—»-

selectlon of response actlons, or - the overs1ght or approval of

’ Settllng Defe, ants' plans or . actzhltles- The fore901ng applles

n*only to clalms whlch are brought -frsuant to any statdte other

.v’é.

than- CERCLA and for whlch the walver of soverelgn 1mmun1ty is .

'>found 1n a statute other than CERCLA

87. Nothlng in thls Consent Decree shall be deemed to T
constltute preauthorlzatlon of a clalm w1th1n the meanlng of
_Sectlon 111 of CERCLA 42 U.s. C § 9611, or,40 C.F;R.
4§ 300.700(d) . o | S .

88.» Settllng Defendants agree to walve all clalms or causes’
of actlon, 1nc1ud1ng for contrlbutlon, for matters addressed in 5
’thlS Consent Decree that they may have against any .person who has
resolved its llablllty to the Unlted States in an approved and A
.flnal.settlement for_such matters addressed. A _ _

| XXIII. 'FEE.EEQ‘,1_.'Q'E"_5E'IILEMENL_CQNIRIBJIUQN-ERQTEQIT&N:' ONTRIBY ROTECTION
"A89;' Nothlng.ln thls Consent Decree shall be construed to
dcreate any rlghts 1n, or grant ‘any cause of actlon to, any‘person -
not ‘a Party to. thlS Consent Decree.> The precedlng sentence shall
not be construed to walve or nulllfy any rlghts that any person
not a 51gnatory ‘to th1s decree may have under appllcable law.. B
.‘Each of . the Partles expressly reserves any and all rlghts : |
'(1nc1ud1ng, but not limited to, any rlght to contrlbutlon);‘

- defenses, cla;ms,_demands, and causes of actlon whlch each Party
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may have w1th respect to any matter, transactlon, or occurrence>
relatlng 1n any way to the Site agalnst any person not a Party
i}'hereto - . » R ' o e e s

. .90. The Partles agree, and by enterlng th1s Consent Decree

fthls Court fljds, that Settllng Defendants are entltled as of
'b'the effectlve date: of this Consen§ Decree, to protectron from
'contrlbutlon actlons or clalms as prov1ded by CERCLA Sectlon
' ;113(f)(2), 42- U S. C § 9613(f)(2) for matters addressed 1n thlS -
:‘hConsent Decree. The "matters addressed" for the purposes of thlS
;Consent Decree are Past Response Costs, "Future Response Costs,
and the Work | b - ’
' 91,f Settllng Defendants agree that w1th respect to any sult
‘or c1a1m for contrlbutlon brought by them for matters related to-
this Consent Decree they W111 notlfy the Unlted States ‘in wrltlng
::no later’than'60-daysvpr;orjto the 1n1t1atlon,of such sult'or,l
claim. .‘ ' / S
B 92.; Settllng Defendants also agree that w1th respect to any ;f“
:sult or clalm for contrlbutlon brought agalnst them for matters |
- bbrelated to thlS Consent Decree they w111 notlfy in wr1t1ng the
Unlted States w1th1n 10 days of serv1ce of the complalnt on them. -
'In addltlon, Settllng Defendants shall notlfy the Unlted States-y
.w1th1n 10 days of serv1ce or recelpt of any Motlon for Summary
: Judgment “and w1th1n lovdays of recelptrof-any-order from_a court__.i'
vsettlng a.case for trial. | P o |
93. 'In any subsequent admlnlstratlve or. jud1c1al proceedlng

‘1n1t1ated by the Unlted States for 1n3unct1ve rellef recovery of
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~‘Jresponse costs, or other approprlate rellef relatlng to the Site,
~Sett11ng Defendants shall not assert and may not malntaln, any

"defense or clalm based upon the pr1nc1p1es of walver,»re§r+~¥w—~—~—

'jgdiga;a collateral estoppel 1ssue preclus1on, cla1m spllttlng,
- ; ‘

or other defenses based upon any contentlon that the clalms

-

ralsed by the United States in th ‘subsequent proceedfng were or

‘should have been brought 1n the 1fstant case, prov1ded however,-"

£

-»that nothlng in th1s Paragraph affects the enforceablllty of the

' _covenants not to ‘sue. set forth An- Sectlon XXI (Covenants Not to

Sue by Plalnt;ff).. ' , _
| XXIV. ACCESS TO IN [FQRMAT IQH» B

94. Settl1ng Defendants shall prov1de to EPA upon request

o copies of all documents and 1nformatlon w1th1n their possess1on ’

or‘control or that'of-thelr’contractors or-agents relatlng to
yWork performed at the. Slte or the 1mp1ementatlon-of th1s Consent-f
Decree, 1nclud1ng, but not - 11m1ted to, sampllng, analys1s, chaln .
fof custody records, manlfests, trucklng logs, recelpts, reports,_
sample trafflc routlng, correspondence, or other documents or

I

1nformat10n'related to the Work Settllng Defendants shall also

.make available to EPA'aforﬁpurposesﬂof 1nvest1gat1on, 1nformatlon;ff

*gatherlng, -or. testlmony, the1r employees, agents, or
representatlves with knowledge of relevant facts concernlng the‘
performance of the Work. - ':_'”','- '

95. ya.' Settllng Defendants may assert bu51ness

confldentlallty clalms coverlng part or all of the documents or -

1nformatlon submltted to. Plalntlff under th1s Consent Decree to ?l?fé
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. the extent permltted by and in accordance w1th Sectlon 104(e)(7)

of CERCLA 42 U. S C § 9604(e)(7), and 40 C. F. R § 2 203(b)

~‘Documents or 1nformatlon determlned to be confldentlal -by-EPA-—--—— -

-;w111 be afforded the protection spec1f1ed 1n 40 C.F. R Part 2,

Subpart B. If no cla1m of confldentlallty accompanles documents

w.-

.,ﬁ
-,or 1nformat10n when they are submxtted to EPA or 1f EPA has

notlfled Settllng Defendants thatﬁthe documents or 1nformat10n

Nt ~

'»are ot confldentlal under the standards of Sectlon 104(e)(7) of

»CERCLA, the publlc ‘may be glven access to such documents or
' 1nformat10n w1thout further notlce to Settllng Eefendants

b. Settllng Defendants may assert that certaln'-
Edocuments, records and other 1nformat10n are pr1v11eged under the
.attorney cilent pr1v1lege or any other pr1v1lege recognlzed by .
federal law If Settllng Defendants assert such a pr1v11ege in
'lleu of prov1d1ng documents, they shall prOV1de the Plalntlff B
f w1th the follow1ng. (1) the tltle of the document, record or.
1nformat10n, (2) the date of the document record or -»
information, (3) the name and t1tle of the author of the"
document record or 1nformat10n, (4) the name and tltle of each

addressee and rec1p1ent (5) a descrlptlon of the contents of the

'jdocument record or 1nformatlon and- (6) the pr1v11ege asserted

by Settllng Defendants. However, no documents, reports or other j"m
-flnformatlon created or generated pursuant to the requlrements of o
‘the Consent Decree shall be w1thheld on the grounds that they are -

’prlvlleged.
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795; No clalm of confldentlallty shall be made with respect to
t'any data, 1nclud1ng, but not llmlted to,\all sampllng, |

'-'analytlcal monltorlng, hydrogeologlc, sc1ent1f1c, chemical oYr--——

’.englneerlng data, or any other documents ‘or 1nformatlon

iltlons at or aroundithe Slte.

Eﬁ'
0': i mzﬂ

’97;M Until 6 years after Settl ng Defendants'irecerpt offEPAYs
-notlflcatlon pursuant to Paragraph 47 b of Sectlon XIV x
:(Certlflcatlon of Completlon of the Work), each Settllngv
’_Defendant shall preserve and retaln‘all records and documents now
in 1ts possess1on or control or whlch come 1nto its posse331on or :
, fcontrol that relate 1n any manner to the performance of the Work m

or llablllty of any person for response actlons conducted and to
be. conducted at the Slte, regardless of any corporate retentlon
‘pollcy to the contrary Untll 10 years ‘after Settllng
Defendants' recelpt .of EPA's notlflcatlon pursuant to Paragraph
'147 b of Sectlon XIV (Certlflcatlon of Completlon), Settllng B
Defendants shall also 1nstruct thelr contractors and agents to
npreserve all documents, records, and 1nformatlon of whatever
Adklnd nature or descrlptlon relatlng to the performance of the
Work o

98. At ‘the conclus1on of this document retentlon perlod

' Settling Defendants shall notlfy the Unlted States at least 90

days prlor to the destructlon of any such records or documents,-
Afand ‘upon request by the United States, Settllng Defendants shall

dellver any such records or documents to EPA., Settllng
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Defendants may assert that certain documents, records and other

‘1nformatlon are pr1v11eged under the’ attorney cllent pr1v1lege or

any other pr1v11ege recognlzed by federal law. If Settling - “Wj~~4— :

‘Defendants assert such a pr1v11ege, they shall prov1de the
,,,,, 3

-Plalntlff w1th the follow1ng-‘ (1)sthe tltle of . the document

'lrecord ‘or 1nformatlon, (2) the date of the document,?record or
-f;lnformatlon, (3) the name and tlt%e of the author of the

,document record or 1nformatlon, (4) the name and tltle of each‘_{
fiaddressee and rec1p1ent,_(5) a descrlptlon of the subject of the'f
document record or 1nformatlon, and (6) the perllege asserted-f.
by Settllng Defendants However, no’ documents, reports or other
.1nformat10n created or generated pursuant to the requlrements of .
f'the Consent Decree shall be w1thheld on, ‘the grounds that they are . o
.pr1v11eged; | | A | ) .

99, -EaCh Settiing}Defendant'hereby certifies'individually;j
'that to the best of its knowledge and bellef after'thoroughis
1nqu1ry, 1t has not altered mutllated dlscarded destroyed or-
otherw1se dlsposed of any records, documents or other 1nformat10n
. relatlng to 1ts potentlal llablllty regardlng the Slte 51nce
.notlflcatlon of potentlal 11ab111ty by the Unlted States or the
State or the f111ng of sult agalnst it regardlng the ' Slte and
-_that 1t has’ fully complled w1th any and all EPA requests for
1nformat10n pursuant to. Sectlon 104(e) ‘and 122(e) of CERCLA 42

U S C. 9604(e) and 9622(6), and Sectlon 3007 Of RCRA 42 U S C

 6927.
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XXVI. 'NQILQES_AHD_SHBMIEQIQNQ'
:lDO. Whenever, under the terms of thlS Consent Decree,
'ﬁfwrltten notlce is requlred to be glven ‘or a report or -ether . -=—v -~

~document is requlred to be sent by one Party to another, it shall

- be directed to the 1nd1v1duals atzihe addresses spec1f1ed below,'

unless those 1nd1v1duals or thelrgsuccessors glve not:

change to the other Parties, 1n wr'tlng All notlces and

subm1981ons shall be cons1dered effective upon recelpt unless
totherw1se prov1ded hereln. Written notlce as spec1f1ed hereln
' shall constltute complete satlsfactlon of any written notlce
requlrement of the Consent Decree with respect to the Unlted
States, "EPA, and Settllng Defendants, respectlvely
Seven (7) copies of all work plans, design documents,'andd
‘technical reports and one (ll copy of all required writtenfl
communications shall also be sent to'

Chlef Central New York Remedlatlon Sectlon'

New York Remediation Branch -

Emergency and Remedial Response D1v151on

U.S. Env1ronmental Protection Agency, Reglon II

290 Broadway, 20th Floor

New York Ny 10007 1866

'Attentlon Sealand Restoratlon Slte Remedlal PrOJect
Manager L o

"One copy of all requlred wrltten communlcatlons other than work
plans, de51gn documents and technlcal reports shall also be sent

"to each of the follow1ng individuals:
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Chief, New York/Carlbbean Superfund Branch
" Office of Regional Counsel : -
U.S. Environmental Protection Agency, Reglon IT
290 Broadway, 17th Floor
" New York NY 10007- 1866 . : L e e e

Attentlon Sealand Restoratlon Site Attorney

:5
;f.

‘Chlef Env1ronmental Enforcement Section
Env1ronment and Natural Resources D1v191on #
U.S. Department of Justlce , . &
P.0O. Box 7611 . o ’

‘Ben Franklin Station ®
wWashlngton, D.C. 20044

Tv'Re DOJ # 90-11-2- 1144
When submitting to EPA any written communicatiOn required
hereunder, Settllng Defendants shall s1mu1taneously submlt one
-_copy of that communlcatlon (unless the ‘given document is a plan
or report in. whlch case six (6) coples ‘shall be submltted) to
Director, D1v191on of Hazardous Waste Remedlatlon
New York State Department of Env1ronmenta1 Conservation
Room 222 :
.50 Wolf Road
Albany, NY 12233- 7010
Attentlon Sealand Restoratlon Site Progect Manager
. . | .
“-Settllng Defendants' PrOJect Coordlnator
- John Pentilchuk .
Conestoga-Rovers & Assoc1ates
651 Colby Drive ~ o
Waterloo, Ontario, Canada N2V 1C2
. XXVII. EFFECTIVE DATE
101. The'effective date of this Consent Decree shallube‘the
date upon which this_Consent Decree is entered by the Court,

_ except as otherwise provided herein.
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XXVIIT. RETENTION OF JURLSDICTION

102,“ Thls Court retains jurlsdlctlon over both the subject

matter of th1s Consent Decree and Settllng Defendants fer-the e TR

' duratlon of the performance of the terms and prov1s1ons of th1s
SR

Consent Decree for the. purpose of enabllng any. of" the Partles to

XfL
‘.

such further order? dlrectlon,

b‘tapply to the Court at any t1me fo!
.and relief as may be necessary or;approprlate for the
-constructlon or modlflcatlon of thlS Consent Decree, oY toi
veffectuate or_enforce,complrancevw1th 1tscterms, or to resolve
disputes in accordance with Sectionexix (Dispute:Resolution)‘;
hereof. T | R
103. vThe.following appendlces are attached to and
linCOrporated into this Consent Decree;" S |
"Appendix A" is the'l995 ROD.
:"Appendlx B" ‘is tHe SOW. 7
'"Appendlx C" is the descrlptlon and/or map of the Slter
| XXX.. QQMMDNIIX_RELAIIQHS
~104. Settllng Defendants shall cooperate w1th EPA 1n :
v'prov1d1ng 1nformatlon regarding the Work to the publlc As
’Lrequested by EPA Settllng Defendants shall part1c1pate in the
.preparatlon of ‘such’ information for dlssemlnatlon to the publlc

and in publlc meetlngs which may. be held or sponsored by EPA to_,V'

'explaln actlvltles at or relatlng.to the Site.




- 87 -

XXXI. MODIFICATION

105. Schedules specified in this Consent Decree for .’

completion of the Work may be modified by agreement of--EPA-and---——:--

Settling Defendants. All such modifications shall be made in

b
Y

‘writing.

106. Except as prov1ded in Paragraph 13 ("Modiflcatlon of the
_SOW or related Work Plans"), no materlal modlflcatlons shall be
' made tofthe SOW without written notlficatlon to and written
approval of the:United States, Settling,Defendants, and the -
Court. Prior to providing its approval to,any modification, the
United States w111 provide the State w1th a reasonable |
fopportunlty to review and comment on the. proposed modlflcatlon.‘
f Modlflcatlons to the SOW that do not materlally alter that
ddcument may be made by written agreement betWeen EPA,<after.
prov1d1ng ‘the State with a reasonable opportunlty to review and
comment on the proposed modlflcatlon, and Settllng Defendants
107;; Nothlng in this Decree shall be,deemed thalter the

Court's-power to enforce,rsupervise or apprQVe modificatiOns tod
_this Consent Decree; ._ | , o N

| XXXII. WMEM

"v168. Thls Consent Decree shall be lodged with the Court for a
perlod of not less than 30 days for publlc notlce and comment 1n »
daccordance with Section 122(d)(2) of CERCLA 42 U S C.
§ 9622(d)(2),-and 28 C.F.R. § 50 7. 'The Unlted States reServes |
the right to w1thdraw or w1thhold 1ts consent if the comments

regarding the Consent Decree disclose factsvor considerations
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which.indicate that the Consent ‘Decree is'inappropriate,
improper, or inadequate. Settllng Defendants- consent to the
-entry of this Consent Decree w1thout further notlce e

109. 1If for any reason the Court should decline to approve

x

X

;thls Consent ;ecree in the form presented th1s agreement is

‘, .

 voidable at the sole dlscretlon of any Party and the terms of the

agreement may not be used as ev11ence in any 11t1gatlon between
the Parties. = | -"' : o _i - 4. l v;f'_ L o
| | XKXITI. SIGNATORIES/SERVICE

'110{' Each unders1gned representatlve of a Settllng Defendant
to th1s Consent Decree and the Ass1stant Attorney General for
Env1ronment and Natural Resources of the Department of Justice .
Certlfles that he or she is fully authorlzed to enter 1nto the

.terms and condltlons of thlS Consent Decree and to execute and’
'legally bind such Party to this document B - '

111. Each Settllng Defendant hereby agrees not to oppose .
entry of thlS Consent Decree by thlS Court or to, challenge anyy
prov1s1on of thlS Consent Decree unless the Unlted States has
notlfled Settllng Defendants in wrltlng that 1t no longer
supports entry of the Consent Decree.

112. Each Settllng Defendant shall 1dent1fy, on the attached
signature page,-the name,“address and telephone number of an |
agent who. is authorlzed to accept serv1ce of process by mall on

:behalf of that Party w1th respect to all matters ar1s1ng under or
relatlng to thlS Consent Decree Settllng Defendants hereby

‘Aagree to accept serv1ce in. that manner and to walve the formal
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service requirements’ set forth in Rule 4 of the Federal Rules of
' Civil Procedure and any applicable local rules of this Court,

including, but not limited to, service of a summons. -—-—-

SO ORDERED THIS _: DAY OF _ L, 19 ..
Unite’fg. States District Judge
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THE UNDERSIGNED PARTY enters into this Consent Decree in the
matter of United States v. Boise Cascade Corporation. et al.
(N.D.N.Y.), regarding the Sealand Restoration Superfund Site.

FOR THE UNITED STATES OF AMERICA

Date: I//>/Qj}—
‘ / ‘ 16is/J. Schiffer

Assistant Attorney General

Environment & Natural Resources
Division

United States Department of Justice.

Date: )
Timothy K. Webster
Trial Attorney
Environmental Enforcement Section
Environment & Natural Resources
Division
United States Department of Justice
Thomas J. Maroney
United States Attorney for the
Northern District of New York
Date: -

Assistant United States Attorney
Office of the United States
Attorney for the Northern
District of New York

445 Broadway, Rm. 231

Albany, New York 12207
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THE UNDERSIGNED PARTY enters 1nto thlS Consent Decree in the
matter of
(N.D.N.Y.), regarding the Sealand Restoration Superfund Site.

"FOR THE UNITED STATES OF AMERICA
(CONTINUED)

Date:

Jeanne M. POx ’x??" W

Regional AAdmin#trator

Region 2 ¥

U.Ss. Env1ronmenta1 Protection
Agency

~ 290 ‘Broadway
New York, NY 10007-1866



THE UNDERSIGNED PARTY enters 1nto this Consent Decree in the
matter of

relatlng to the Sealand Restoration Superfund Site.

FOR Boise Cascade Corgg;g%g;:_

7 INC.

Date: September 26, 1997

e

=== -7 =777 7 ={8ighature] - -

[Name -- Please Typel John W. Hoﬂeran
[Title -- Please Typel Sr. V.P. & General Counse]
‘[Address -- Please Type] ‘Boise“Casade Corporation

P.0. Box 50

Boise, ID 83728-0001

Agent Authorized to Accept Serv:Lce on Behalf of Above-signed
Party:

Name : Denms Radocha _

Title: Associate General Counsel

Address: Boise Cascade Corporation, P.0. Box 50, Boise, ID 83728-0001

Tel. Number: ]



THE UNDERSIGNED PARTY enters into this Consent Decree in the
‘matter of United States v. Boise Cascade Corxporation. et al.

relating to the Sealand Restoration Superfund Site.

For _Labelon Corp. company, INC._

: M

Date: 7/4?"?/37_

: T o ~[Signature] - g v
[Name -- Please Type] Warren A. Hookway, Jr.
[Title -- Please Type] Exechtive Vice President

"[Address -- Please Typel Labelon Corporation

10 Ehapin Street

Canandaigua, NY 14424

Agent Authorized to Accept Service on Behalf of Above-signed
Party: '

Name : ~ Jean McCreary, Esq.

Title: Attorney at Law

Address: Nixon, Hargrave,_Devhns & Doyle. - )
. ‘Tﬂ?ﬁTﬁﬁT‘Sﬁﬁﬁ?ﬁT—PTﬁT—ﬁox 1051, Rochester, NY 14202

Tel. Number: _




THE UNDERSIGNED PARTY enters into this Consent Decree in the
matter of i v i i .
relating to the Sealand Restoration Superfund Site.

+

FOR Miller Brewing  COMPANY XXEZNCX

Date: | ], TF7 - ==
at Cees 7= T=T{gignature] -

[Name -- Please Typel _ Garrett W. Reich

'[Title -- Please Type] Associate Cenera]}.ACmim'sel

[Address -- Please Type] _3939 W. Highland Blvd.

Milwaukee, Wiscomsin 53201-0482

Agen.t Authorized to Accept SerVice on Behalf of Above-signed
‘Party: _ : - : |

Name: Harold N. Bynum"

Title: Partner, Smith Helms Mulliss & Moore, L.L.P.

Address: 300 N. Greene St.,. Suite 1400
Greensboro, NC 27401
Tel. Number:




THE UNDERSIGNED PARTY enters into this Consent Decree in the
matter of United States v, Boise Cascade Corporation. et al.

relating to the Sealand Restoration Superfund Site.

NIAGARA MOHAWK POWER CORPORATION

‘ FOR COMPANY-—INC. . _ ———
Date: 7/23/ 17 o
_ e T ' "~ 1Signature] -
[Name -- Please Type] Thomas R. Fair
[Title -- Please Typel | Vice President -—AEnvirobtllmental Affa‘its_ & vEt'hics .
' [Address -- Please Typel Envji.romnentalvAffairs Depa‘rtxhent, A-2

300 Erie Boulevard West

Syracuse, New York 13202

‘Agent Authorized to Accept Service on Behalf of Above-signed
Party: . :

Name: Thomas J. O'Neill

Title: Assistant General Counsél

. Law Department,  A=-3
Address: 300 Erie Blvd. West, Syracuse, NY 13202

Tel. Number:




Sent by: BUTZEL LONG BIRMINGHAM 248 258 14'39;' 09/23/97 3:26PM; Jetfax #166;Page 3/3

-

THE UNDERSIGNED PARTY enters :mto this Consent Decree in the

matcer of
relating to the Sealand Restoration Superfund Site.

For T1i STROH BRINERY cOMPANY, INC. o

— e e e ]

Date: T

-~ [Signature]

i (ieorpe; l Kuel
[Name -- Please Type) & o

. . » Y .
[Title -- Please e Senior Vm President . and Gom.ral t.uunsel

[Address -- Please Type)] _100 River Place
' Petroit, M1 48207-2739

Agent: Authorized to Accepr. Serv:Lce on Behalf of Above -signed

Party:
Name: - __Juck 1. Siwmate, lisq.
Title: Attorncy
- Butzcl Lonp
Address: 132270 Telegraph Poad, Suite )(l()

: Birminghum, MI 48026
Tel. Number:




